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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


e 


In the Matter of 


LEON A. TASHOF, individually DOCKET NO. 8714 
trading as | 
NEW YORK JEWELRY COMPANY. : 


COMPLAINT 


Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested 
in it by said Act, the Federal Trade Commission, hav- 
ing reason to believe that Leon A. Tashof, trading as 
New York Jewelry Company, hereinafter referred to as 
respondent, has violated the provisions of said Act, 
and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public in- | 
terest, hereby issues its complaint stating its 
charges in that respect as follows: 


PARAGRAPH ONE: Respondent Leon A. Tashof is the 
sole proprietor of a retail store located at 719 

Seventh Street, N.W. in the City of Washington, 
District of Columbia. Respondent does business under 
the name New York Jewelry Company. 


"Respondent formulates, directs and controls the 
acts and practices of the New York Jewelry Company as 
hereinafter set forth. 


PARAGRAPH TWO: Respondent is now, and for some 
time last past has been, engaged in the advertising, 
offering for sale, sale and distribution of various 
kinds of goods, including, but not limited to, watches, 
radios, rings, furniture, cookware, eyeglasses, tele- 
vision sets and other electrical appliances to the 
public. Respondent's customers are principally of the 
low income group and the preponderance of respondent's 
sales to such customers are on credit. 


PARAGRAPH THREE: In the course and conduct of his 
business, respondent now causes, and for some time last 
past has caused said merchandise, when sold, to be 
transported from his place of business in the District 
of Columbia to purchasers thereof in the District of 


Columbia, and maintains, s mentioned 


ommerce, 
de Commission Act. 


PARAGRAPH FOUR: In the course and conduct of his 
aforesaid business, and for the purpose of inducing the 
purchase of his merchandise by the consuming public, 
the respondent has made numerous statements in adver- 
tisements inserted in newspapers and by other means 
with respect to the sale of eyeglasses, and other mer- 
chandise as aforesaid. 


Typical and illustrative of the aforesaid state- 
ments are the following: 


"DISCOUNT 
EYE GLASSES 
MADE WHILE YOU WAIT 
Price includes 
lenses, frames from $7.50 
and case complete" 


me 


PARAGRAPH FIVE: By and through the use of the 
ment, and others of similar import 
t forth herein, the respondent has 
i i n that the offer 
and that 


respo 
substantially 
lishments for simil 


PARAGRAPH SIX: In truth and in fact respondent's 
offer of eyeglasses at a price of $7.50 is not a bona 
fide offer. It is made for the purpose of 
prospective purchasers of eyeg 
entts place of business whereupon t 
$7.50 eyeglasses is disparaged and 
otherwise discouraged and an attemp 
ly with success, to sell cycerlasses costing substan- 
tially more. Furthermore, respondent's prices for 
eyeglasses are not discount prices nor are they sub- 
stantially below the prices charged by other 
establishments for similar corrective eyeglasses. 


{ , " 
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Therefore, the representations set forth in 
paragraphs Four and Five, hereof were and are false mis- 
leading and deceptive. 


PARAGRAPH SEVEN: In the further course and conduct 
of his business as aforesaid, and for the purpose of induc- 
ing the purchase of his said merchandise, the respondent 
nas engaged in the following acts and practices: 


1. He detains passers-by on the street 

around and about his place of business 
and after determining that they have a 

job where a garnishment can be obtained 
against their wages he presents them with 
a "Free Gift" card (example attached 
hereto as Exhibit "A" and made a part 
hereof), and invites them to enter his 
store to receive a "free gift" or a 

"free" eye examination without the need 
to buy anything and without other obli- 
gation. When the recipients of such 

free gift" cards enter respondent's 

store they are given an inexpensive item 
such as a small pocket comb or a ball. 
point pen. While in respondent's store 
they are informed that their credit is 
good and that therefore they can purchase 
any item in the store including eye glasses 
on easy credit terms with no money down. 
At the urging of respondent or his employees 
many persons who have entered respondent's 
store to receive "free" eye examinations 
or "free" gifts have purchased -eye glasses | 
or other merchandise on the so-called 

"easy credit terms”. 


Respondent affixes tickets to his merchandise 
bearing the retail prices thereof, thereby | 
representing, directly or by implication, 
that such prices are competitive and reflect 
the reasonable or fair market value of such 
merchandise. Without determining his customers’ 
financial ability to pay or their credit rat- 
ing respondent sells merchandise to them on 
“easy credit terms” at unconscionably righ: 
prices that greatly exceed the prices charged 
for like or similar merchandise by other 


ioe 


retail establishments in the same trade 
area whether sold on credit or for cash. 
(For example: transistor radios costing 
respondent $3.45 bear a retail price of, 
and are sold by respondent for $59.50). 

In making sales on credit respondent fails 
to adequately and fully inform his customers 
of the credit charges or financing fees 
4mposed upon them by respondent and in many 
4nstances respondent fails to disclose on 
conditional sales contracts or other credit 
4nstruments, the total price to be paid 
pursuant to the credit contract. 


PARAGRAPH EIGHT: By and through the use of the afore- 
said acts and practices, and others similar thereto not 
specifically set forth herein, the respondent takes an 
unfair advantage of the uninformed and low income members 
of the consuming public: 


1. By luring them into his store to receive 
a "free gift" or a "free" eye examination 
where they are, urged, encouraged and 
induced to purchase merchandise on credit 
terms that, contrary to respondent's rep- 
resentations, are not easy because of the 
fact that the prices charged by respondent 
for such merchandise are unconscionably 
high and greatly in excess of the reason- 
able or fair market value of such merchandise. 
Respondent extends credit to such customers 
without determining their credit rating or 
their financial ability to meet their 
payments. As a result many of such customers 
are unable to make their credit payments 
whereupon respondent seeks, and often with 
success, to obtain garnishments against 
their wages. 


By including in the prices affixed to and 
charged for his merchandise undisclosed 
charges for making purchases on credit, 
therefore such prices are not competitive 
nor do they reflect the reasonable or 
fair market value of such merchandise 
because they are unconscionably high and 


ane 


greatly in excess of the prices charged 
for like or similar merchandise by other 
retail establishments in the same trade 
area whether sold on credit or for cash. 


By failing to fully and adequately inform 
his credit customers of all the credit 
charges or financing fees imposed upon 
them by listing them separately, and by 
failing in many instances to disclose on 
conditional sales contracts or other 
credit instruments, the total price to 

be paid pursuant to the credit contract. 


Therefore, the acts and practices of respondent as 
set forth in Paragraph Seven hereof are contrary to public 
policy and are false, misleading, deceptive or unfair. 


PARAGRAPH NINE: The use by respondent of the afore- 
said false, misleading and deceptive representations; and 
unfair and deceptive practices has had, and now has, ‘the 
capacity and tendency to mislead members of the purchas~ 
ing public into the erroneous and mistaken belief that 
said representations were and are true and into the pur- 
chase of substantial quantities of respondent's merchan- 
dise by reason of said erroneous and mistaken belief or 
lack of knowledge as the result of respondent's failure 
to disclose pertinent information to said members of the 
purchasing public, ana because of respondent's unfair and 
deceptive acts and practices. 


PARAGRAPH TEN: The aforesaid acts and practices of 
respondent, as herein alleged, were and are all to the 
prejudice and injury of that portion of the public respond- 
ent normally deals with and constituted, and now constitute, 
unfair or deceptive acts and practices in commerce in vio- 
lation of Section 5 of the Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 29th day of September ;, A.D. 1966, 
issues its complaint against said respondent. 


NOTICE 


Notico 4s horeby givon to oach of the rospondonts 
horeinbefore numed that tho 14th doy of November A.D. 
1966 ab 10 o'clock is horoby fixed as the timo 
snd Federal Trade Commission offices, 1101 Building 
lith & Pennsylvania Avenue, N. W., Washington, D.C. -- 
sa tho place whon and where eo hearing will bo had boLore 
eo houring oxominor of tho Federa). Trade Comnission, on 
tho charges set forth in this complaint, at which timo 
and pleco you will have the right under said Act to appoor 
and show cause why on ordor should not bo enterod requir- 
ing you to conso and desist from the violotions of law 
chargod in this complaint. 


You aro notified that the opportunity Ls afforded 
you to filo with tho Commission on onsawor to this com- 
ploint on or bofore the thirtbioth (30th) doy ofter 
sorvico of 3&6 upon you. An answer in which the allega- 
tions of the complaint are contested shall contain a 
concise statement of tho facts constituting oach ground 
of dofonse; ond specific admission, doniel,.or explona- 
tion of oach fack alloged in the complaint or, if you 
oro without Iknowlodgo thoroof, a statomenl to that effect. 
Allogations of the complaint not thus answered shal) be 
dcomed to havo boon odmitted. 


If you elect not to conlost the allegations of fack 
sct forth in the complaint, tho answer shall consist of 
a stbatomont that you admit all of tho matorial allega- 
tions to bo true. Such an answer shall constitute ao 
woiver of hearings o3 to the facts allegod in tho com- 
pleint, and togethor with tho complaint will provido a 
record basis on which tho hearing examInor shell file an 
Snitlal docision conbeining appropriate findings and 
conclusions and an appropriate order disposing of the 
proceeding. In such onswor you may, however, reserve 
tho right to submit proposed findings and conclusions 
ond tho right to appeal tho initial decision to the 
Commission undor Section 3.22 of the Commission's Rules 
of Practice for Adjudicativo Procoodings. 


Feilure to answer within tho time sbovoe provided 
sholl bo doemod to constitubte a waiver of your right to 
apposr and contost the allegations of tha complaint ond 
shall authorize tho hoaring oxaminor, without further 
notice to you, to find tho facts to be as allogod in tho 
“complaint and to enter aon initial docision containing 
such findings, appropriate conclusions and ordor. 


The following is the form of order which the Commission 
has reason to believe should issue if the facts are found 
to be as alleged in the complaint: 


IT IS ORDERED that respondent, Leon A. Tashof, an 
individual, trading as New York Jewelry Company, or under 
any other name or names, and respondent's agents, repre 
sentatives and employees, directly or through any corpo- 
rate or other device in connection with the advertising, 
offering for. sale, sale or distribution of any merchandise, 
products, goods or services, in commerce, as ‘commerce” - 
4s defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 


1. Representing, directly or by implication, 
that any merchandise is offered for sale 
when such offer is not a bona fide offer 
to sell such merchandise at the stated 
price. 


Disparaging, or otherwise discouraging 
the purchase of any merchandise that is 
advertised. 


Representing, directly or by implication, 
that any article of merchandise is offered 
for sale or sold at a discount price or 

at a price below the price charged by other 
retail establishments for the same or sub- 
stantially similar merchandise; provided, 
however, that it shall be a defense in any 
enforcement proceeding instituted hereunder 
for respondent to establish that any such 
price is substantially lower than the prices 
charged for the same or similar merchandise 
by a reasonable number of principal retail 
establishments in the same trade area. 


Including in any stated retail price any 
costs or charges for credit or credit risk 
involved. 


Failing to disclose in a clear and conspicu- 

ous manner in all conditional sales contracts or 
other credit instruments at the time an, such 
contract or instrument is executed by a 
purchaser: 
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(a) the retail price of the merchandise 
purchased, exclusive of all credit 
or financing fees or charges; 


(bv) all credit or financing fees or 
charges, listed separately; 


(c) the total amount to be paid includ- 
. ing the retail price and all credit 
or financing fees or charges; 


(ad) the period of time over which pay- 
ments are to be made, the amount 
of each payment and the total number 
of payments to be made. 
Misrepresenting in any manner the reason- 
able or fair market value of any merchandise. 


Engaging in any other act or practice, in 
connection with the sale of merchandise 
or services on credit to the uninformed 
or low income members of the consuming 
public, that exploits or is unfair or 
deceptive or unconscionable because of 
the economic or financial status of, or 
lack of established eredit by, such 
members of the consuming public. 


IN WITNESS WHEREOF, the Federal Trade Commission has 
caused this, its complaint to be signed by its Secretary 
cand 4ts official seal to be hereto affixed, at Washington, 
D.C., this 29th Zay of September, A. D. 1966. 


- By the Commission. 


SORA: Y 
Josepy W. 
Secrgtary. 


Because We Appreciate Your Business 


MR. TASH, THE Mer. SAYS: [Eee € rca 
‘LL Give CREDIT TO EVERYBODY. aR [eis Hit li 
EVEN IF YOU NEVER HAD CREDIT. 


LOST YOUR CREDIT, OR OTHERS FOR YOU | 


HAVE TURNED YOU DOWN. 


No Obligation ; 
Don't Buy a Thing 


aC Coal 
ERBDIT CARO 


Die, BAATATATA AAEM IATA AAAs ACA iat ciaTaea azarae 


oa WELRY COMPANY Don't Spend a Minute, Just Present 


This Card and Get Your 
FREE GiFT 
YOUR CREDIT 1S GOOD ! 
No Money Down 
Pay As Little As 50c: Per Week 
NEW YORK JEWELRY COMPANY 


719-7TH STREET, N. W 
WASHINGTON. D. C 


Certifies that BEARER 
is an AAA-1 Preferred Customer. 
Instant Crodit 
No Money Down. 
Make Your Own Terms. 


THIS CARD CERTIFIES THAT YOU HAVE A PREFERRED 
CREDIT RATING ANO ATTESTS TO YOUR CHARACTER 
EXCELLENCE 
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UNITED STATES OF AMERICA Ay 
BEFORE FEDERAL TRADE COMMISSION NOV T- {S66 


. In the Matter of 


LEON A. TASHOF, individually DOCKET NO. 8714 
trading as : 
NEW YORK JEWELRY COMPANY. 


ANSWER 


Comes now, Leon A. Tashof, individually trading as New York 
Jewelry Company, through his attorncys, Grossberg, Yochelson, Brill. 
& Fox, and for answer to the Complaint filed herein states as follows: 


PARAGRAPH ONE: Respondent admits he is the sole proprietor of a 
retail store located at 719 - 7th Street, Northwest, in the City of 
Washington, District of Columbia, and that he does business under the 
name of New York Jewelry Company. All other allegations of Paragraph 
One of the Complaint are denicd. 


PARAGRAPH TWO: Respondent admits that he is engaged in the sale 
of retail goods to the public, and alleges that his customers are from 
all income groups. Respondent admits that a preponderance of his sales 
are on credit. 


PARACRAPH THREE: Respondent admits that he is engaged in sales 
to purchasers within the District of Columbia, but denies that he causes 
all of said merchandise to be "transported" from his place of business. 
On the contrary, he alleges that with certain minor exceptions, the 
merchandise is delivered to customers at his place of business. Respondent 
is without sufficient knowledge to form an opinion as to whether he is en- 
gaged in commerce as defined in the Federal Trade Commission Act and 
accordingly denies same. 


PARAGRAPH FOUR: Respondent adaits that in the conduct of his 
business he has advertised in local newspapers and by other means with 
respect to the sale of merchandise. Respondent denics that the 
illustration set forth in Paragraph Four of the Complaint is cither 
typical or illustrative of his advertisements. In addition, respondent 
denies that said illustration set forth in Paragraph Four sets forth a 
complete or accurate representation of the actual advertisement. 
Respondent further alleges that he abandoned the type of advertisement 
referred to in said Paragraph more than eighteen (18) months ago. 


PARAGRAPH FIVE: Respondent denies that the offer of eye glasses 


for $7.50 as actually set forth in his advertisements was not a bona 
fide offer. Respondent is without sufficient knowledge as to what 
prices are charged by other establishments and whether respondent's 
prices are substantially below such other establishments. 
Respondent's offering is entirely without regard to, and is not intended 
to have a relation to, the advertisement of others. 


PARAGRAPH SIX: Respondent denies the allegations of Paragraph 
six of the Complaint. The respondent in further answer reiterates 
and incorporates his statements set forth in his answer to Paragraphs 
numbered Four: and Five of the Complaint, Respondent denies specifically 
any false or misleading advertising. 


PARAGRAPH SEVEN: 


1. Respondent denies detaining persons; he admits that 
he offers free gift cards to prospective customers, 
and that such free gift offer is bona fide and with- 
out obligation on the part of said prospective customers. 
Respondent denies that any determination is made or | 
questions asked of such prospective customers in regard 
to theix jobs, and further states that all such free 
gift offers are made indiscriminately and without any 
prior determination whatsoever. Respondent admits that 
said prospective customers are invited to make 
purchases, but denies that any credit is extended with- 
out a determination as to the credit status and risk in- 
volved. All of the other allegations of said Paragraph 
Seven (1) are denied, 


Respondent admits that he affixes tickets to his 
merchandise bearing the retail prices thereof, but denies 
that he makes any representations directly or by implica- 
tion, with respect to such prices. Respondent alleges 

that his price tickets state the purchase price only and 
include no other wording or representation whatsoever. 
Respondent denies such pricing constitutes any 
representation other than his own price. Respondent denies 
that no determination is made with respect to customers! 
credit rating, but on the contrary, alleges that a credit 
determination is made, 

Respondent is without sufficient knowledge to form an 
opinion as to prices charged for like or similar merchandise 
by other retail establishements in the same trade area. 
Respondent denies that the prices charged by him are 
unconscionable. 

Respondent further alleges that his customers are made 
fully aware of the credit chargcs, and that the conditional 
sales contracts used by him specifically state the full. 
amount of the credit charges which are never in excess of one 
and one-half percent (14%) per month on the unpaid balance. 
All other allegations of Paragraph Seven (2) are denied. 
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PARAGRAPH EIGKT: (1), (2) and (3). Respondent denies that he 
takes unfair advantage of his customers. Respondent states that the 
allegations set forth in Sub-paragraphs 1, 2 and 3 of Paragraph Eight 
of the Complaint herein are not susceptible to xesponsive pleading on 
the part of this xespondent and further states that such allegations 
are redundant and repetitive of prior allegations of the Complaint 
which have been heretofore answered by this respondent, Respondent 
denies that his acts and practices are contrary to public policy, or 
are otherwise false, misleading, deceptive or unfair. All other allega- 
tions of Paragraph Eight are denied. 


PARAGRAPII NINE: Respondent avers that he makes no representa~ 
tions whatsoever which are false, misleading or deceptive. All other 
allegations of Paragraph Nine are denied. 


PARAGRAPH TEN: Respondent alleges that in the operation of his 
business he has made no misrepresentations nor has he violated any law 
or statute governing the operation of his business. He denies each and 
every allegation contained in Paragraph Ten. 


Further answering, respondent maintains that many of the averments 
of the Complaint constitute only conclusions of law and not allega- 
tions of fact to which he can respond. Respondent further says that the 
Complaint seeks to impose upon him in the operation of his business 
restraints and standards not supported by law. 


WHEREFORE, having answered, respondent prays that the Complaint 
filed herein be dismissed. 


GROSSBERG, YOCHELSON, BRILL & FOX 


Bys 
Irving B. Yochelson — 


< their 
Sipe sy 


Mervyn i. Aronotf 

Attorneys for Respondent: 
1707 H Street, Northwest 
Washington, D. C. 20006 
298-7600 


FILED: June 26, 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


LEON A. TASHOF, individually DOCKET NO. 8714 
trading as 
NEW YORK JEWELRY COMPANY. 
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INITIAL DECISION 


By Raymond J, Lynch, Hearing Examiner 


—————— 


Howard S. Epstein and Walter C. Gross 
for the Commission 


McKean & Ee er 


Washington, D. 
By David J. on for the Respondent 


EEE 


1967 


Statement of Proceedings 


The Federal Trade Commission issued its complaint 
against the above-named respondent on September 29, 1966, 
charging the respondent with the use of false, misleading, 
unfair and deceptive acts and practices in commerce, in 
violation of Section 5 of the Federal Trade Commission Act 
by the use. of false and misleading advertising representa- 
tions and practices in the sale of merchandise to the 
consuming public. A copy of the complaint was served upon 
the respondent on October 1, 1966. Respondent filed an 
answer to the complaint a tting and denying certain of 
the allegations contained therein. The respondent denied 
having engaged in any alleged acts or practices violative 
of Section 5 of the Federal Trade Commission Act. 


Pursuant to order of the examiner prehearing conferences 
were held on November 7, November 22 and December 12, 1966. 
On December 14, 1966, counsel for respondent filed a motion 
with the examiner requesting that the examiner certify to 
ent agreement and order. The matter 
Commission on December 19, 1966, and 
the Commission issued its order 
aminer ordering "expeditious 
edings", The matter was 
set for hearing o 16, 1967, but complaint counsel 
was unable to proceed tponed until 
March 20, 1967. Hearing 22, 23 
and 24, and proposed findings of fact, conc 
and proposed orders were filed by the parties on May 


This proceeding is pefore the hearing examiner for 
final consideration upon the complaint, answer, transcript, 
exhibits and proposed findings of fact and conclusions 
filed by the parties. 


Consideration has been given to the proposed findings 
of fact, conclusions of law and arguments presented by the 
parties. All proposed findings of fact and conclusions of 
law not hereinafter specifically found or concluded are 
rejected. The hearing examiner having considered the entire 
record makes the following findings of fact, conclusions 
drawn therefrom and issues the following order. 


Findings of Fact 


Respondent Leon A, Tashof 1s the sole proprietor 
a at 719 Seventh Street, N. We, in 
on, District of Columbia. Respondent 
the name New York Jewelry Company. 
(Adm, in Ans.) 


2. Respondent formulates, directs and controls the 
acts and practices of the New York Jewelry Company a8 
hereinafter set forth. (Adm. in Ans. } 


3. Respondent is now, and for some time last past 
has been, engaged in the advertising, offering for sale, 
sale and distribution of various kinds of goods, including, 
put not limited to, watches, radios, rings, furniture, 
cookware, eyeglasses, television sets and other electrical 
appliances to the public. Respondent's customers are 
principally of the low-income group and the preponderance 
of respondent's sales to such customers are on credit. 


4, In the course and conduct of his business, 
respondent now causes, and for some time last past has 
caused said merchandise, when sold, to be transported from 
his place of business in the District of Columbia to 
purchasers thereof in the District of Columbia, and main- 
tains, and at all times mentioned herein has maintained, a 
substantial course of trade in said merchandise in commerce, 
as "commerce" is defined in the Federal Trade Commission 
Act. ; 


5. Paragraphs 4, 5 and 6 of the complaint allege 
_that the respondent in the course and conduct of his 
aforesaid business, and for the purpose of inducing the 
purchase of his merchandise by the consuming public has 
made numerous statements in advertisements inserted in news- 
papers and by other means with respect to the sale of eye- 
glasses, and other merchandise. 


Typical and 4{llustrative of the aforesaid statements 
is the following: 


"DISCOUNT 
EYE GLASSES 
MADE WHILE YOU WAIT 
Price includes 
lenses, frames 
and case 


from $7.50 
complete" 


Complaint counsel contend that by and through the use 
of the aforesaid advertisement, and others of similar import 
not specifically set forth herein, the respondent has rep- 
resented directly or by implication that the offer of 
eyeglasses for $7.50 is a bona fide offer and that respondent 
is selling eyeglasses at a@iscount prices substantially below 
the prices charged by other establishments for similar 
corrective eyeglasses. 


The complaint alleges that in truth and in fact 
respondent's offer of eyeglasses at a price of $7.50 is not 
a bona fide offer. It is made for the purpose of inducing 
prospective purchasers of eyeglasses to enter respondent's 
place of business whereupon the quality of the $7.50 eye- 
glasses is disparaged and their purchase otherwise discouraged 


and an attempt is made, frequently with success, to sell 
eyeglasses costing substantially more. Furthermore, 
respondent's prices for eyeglasses are not discount prices 
nor are they substantially below the prices charged by 
other establishments for similar corrective eyeglasses. 


Complaint counsel conclude that the representations 
get forth in Paragraphs 4, 5 and 6 were and are false, 
misleading and deceptive. 


The Commission has placed in evidence one sample 
advertisement which appeared in the Washington Daily News 
on January 29, 1965, (CX 114, Tr. 314). Testimony shows that 
this ad ran approximately once a week for the period of a 
year and a half. The date on which Commission Exhibit 114 
appeared, January 29, 1965, was neither the beginning nor 
the end of this advertising campaign, but sometime during 
the middle of the campaign. (Tr. 355) Therefore, this 
campaign began sometime during 1964 and was discontinued by 
the end of 1965. (fr. 418, 420) 


The advertisement has not been quoted in its entirety 
The actual text of the advertisement 

also co "Ooulists' prescrip- 
tion filled, ed by our registered 
optometrist. g . (See CX 114) Eye- 
glasses, @ were thus offered to customers 
pringing w escription from an 
ophthalmologist.1 d evidence shows that 
less than ten pairs of eyeglasses were sold at the $7.50 
price, under such circumstances, in each of the years . 
1964 and 1965. (Tr. 420) This advertisin campaign had 
been discontinued prior to the start of 1066, and no sales 
of eyeglasses were made at the $7.50 price during 1966 or 
subsequently. ; 


While the number of eyeglasses sold during 1964 and 
1965 at this price was only a small fraction of respondent 's 
total sales of eyeglasses, there is no evidence to indicate 
that respondent did not honor the terms of the advertise- 
ment. The purchase of eyeglasses at a7 300 was not discouraged 
py disparaging their quality. (Tr. 3 2) The Commission has 
offered into the record absolutely no evidence, either from 
store personnel, from customers, or from any other source, 
that sales of eyeglasses at $7.50 were Giscouraged, or that 
the quality of such eyeglasses was ever disparaged. 


Paragraphs 4, 5 and 6 of the complaint have not been 
sustained by a preponderance of reliable substantial and 
probative evidence and therefor must be dismissed. 


Gulist and ophthalimologis are synonymous terms. 
Ty, 421; see also Webster's New Collegiate Dictionary, 2d ed. ) 
An ophthalmologist 4s a licensed Doctor of Medicine who : 
specializes in the care and treatment of the eye and eye 
@iseases, and who can and does prescribe corrective eyeglasses 
for vision defects caused by refractive errors in 4 patient's 
eyes. 


. 


6. Paragraph 7 section 1 of the complaint alleges 
that the respondent engaged in the following acts and 
practices: 


1. 


mn withou 
4thout other obli- 
ipients of such 
pondent's 
pensive item 
such as a sma a ball 
point pen. While in respo ts store 
they are informed that their credit is 
good and, that therefore they can purchase 
any item in the store including eyeglasses 
on easy credit terms with no money down. 


4 or his employees 
respondent's 


As a resul 


contrary to Pp 

tive or unfair. 

violate Section 

neither been pointed 

evidence been introduced 

that the acts and practices of the respo 
law. 


Section 2 of Paragraph 7 charges that: 


Respondent affixes tickets to his merchandise 
bearing the retail prices thereof, thereby 
representing, directly or by implication, 
that such prices are competitive and reflect 
the reasonable or fair market value of such 
merchandise. Without determining his customers '* 
financial ability to pay or their credit 
rating respondent sells merchandise to: them 
on “easy credit terms" at unconscionably high 
prices that greatly exceed the prices charged 
for like or similar merchandise by other 
retail establishments in the same trade 

area whether sold on credit or for cash. 

(For example: transistor radios costing 
respondent $3.45 bear a retail price of, 

and are sold by respondent for 59.50.) 

In making sales on credit respondent fails 

to adequately and fully inform his customers 
of the credit charges or financing fees 
imposed upon them by respondent and in many 
instances respondent fails to disclose on 
conditional sales contracts or other credit 
4nstruments, the total price to be paid 
pursuant to the credit contract. 


Before discussing all of the allegations in this paragraph, 
it should be pointed out that although the complaint charges 
respondent with selling a transistor radio costing respondent 
$3.45 at a price of $59.50, there is no evidence in this 
record to substantiate this allegation. The record discloses 
that respondent purchased 72 transistor radios (Invoice 32793, 
CX 122) and that they were sold at prices ranging from $2. 

_ (plus tax) to $8.19 Carats tax}. The six-transistor 
radios were sold at $2.88, the eight-transistor radios at 
$3.88 and the ten-transistor radios at $4.88 with the excep- 
tion of nine sales at prices from $1.03. up to $8.19. 


8. The complaint charges that respondent: sells 
merchandise to his customers "at unconscionably high prices 
that greatly exceed the prices charged for like or similar 
merchandise in other retail establishments in the same trade 
area. ..". (Complaint, Paragraph 7, Section 2) 


9. The complaint also charges that "In making sales 
on credit respondent fails to adequately and fully inform 
his customers of the eredit charges or financing fees 
imposed upon them by respondent and in many instances 
respondent fails to disclose on conditional sales contracts 
or other credit instruments, the total price to be paid 
urgsuant to the credit contract". (Complaint, Paragraph 7, 
Section 2) 


10. gales at unconscionably high 
readit charges, constitute 
Before going into the 
question of hese allegations would be 
violative o 
ire record and finds that 
d by a preponderance of 
tg proposed findings, 
attached A, reflects the record 
evidence deal resulting in the sale of 
17 different item Column 1 
of the table identifie 
column 2 reflects the price 
merchandise and column 3 shows 
of record. 


11. There is nothing unusual 
charged by respondent for any of th 
And there is an almos 
record bearing on the 
similar merchandise by othe 
contain testimony from Mr. 
usual price range charged by other sel 
used TV sets. (Tr. 37 ) Aside from that, ¢ 
have seen fit to attempt to offer comparable price evidence 
4n the case of only one item of merchandise. That one item 
of merchandise 18 a watch belonging to Mr. Roland Taylor 
(cX 9, 26A, B, Cc). Complaint counsel made no effort to 
check the history of the watch offered in evidence. Respond- 
ent's counsel, however, made a complete investigation and it 
was determined that the watch offered in evidence had not 
been sold by the respondent but that the watch had been 
purchased by Mr. Taylor's wife from Weinstein's Pawnbrokers, 
Washington, D. C. 


Credit Charges 


fable 2 of respondent's proposed findings (Appendix B) 
sets out 26 contracts entered into between respondent and 
certain purchasers of merchandise. 


When the contracts are arranged in the order of their 
dates, the sequence reveals the approximate times at which 
respondent's policy regarding the method of computing these 
eredit charges was changed. Such a tabulation provides 
information on the manner in which such carrying charges 
were disclosed, and also shows respondent's practice with 
regard to the disclosure of the total purchase price for 
merchandise bought in such credit transactions. 


In Table 2 the first column shows the date appearing on 
the contract, the second column shows the exhibit number of 
the contract, and the third column gives the name of the 
purchaser. Column 4 shows a code letter for each different 
form of contract employed, or for each different manner of 
computation used in connection with a given form of contract. 
Column 5 shows the cash price of the item or items purchased. 
(This is the same as the ticketed price at which the 
merchandise was offered for sale by New York Jewelry. ) 
Column 6 shows the carrying charges, and column 7 the total 


purchase price, as reflected by each contract in question. 


The first four entries ana the sixth entry in the table 
relate to five contracts (CX 17, 19, 21, 37 and 38), all of 
which employ the same contract form. This form has been 
designated, in column 4, as contract form A. These five 
contracts reflect purchases from September through December 

_ of 1965, by James E, Freeman (CX 37, 38), Walter Whitfield 
(cX 19), Roland Taylor (cX 21) and Mary Daughtry (CX 17). 
A reference to Commission Exhibit 37, the first of these 
contracts, will show the form employed and the manner in 
which the information in uestion is disclosed or displayed. 
The other four contracts (CX 17, 19, 21, 38) are identical 
in form, and the comments made about this contract would 
"apply to the transactions reflected by the other four contracts 
as well. 


In contract form A, e total price charged 
(including poth the carrying charges) 

is specifically revealed. of this first contract 
(cX 37), that price is $7 price of the 
merchandise does not appear in the contract. 

In this inst know testimony of 


case is 0 
($59.50) 
contract ($71.50 
to be charged for the merc 

the face of the contract, 
purchas f the credit charg 
the aiffer n the cash price at which the me 
4s ticketed, a total price appearing on the face of the 
contract. 


The contract with Mary Daughtry (cx 17) nas peen signed 


in blank and neither the total price, nor py 4mplication the 
credit charge, appear on this contract. 


se of contract form A was dis- 
December 1965, and that it was 
supersede ch first appears in the 
transaction of December 2 and Taylor (CX 22). 


racts employing form B are aated from 
gh mid-January 1966 and reflect purchases 
), Synithia G. Washington (cX 42, 4 
Henry (CX 31). 


Contract form B differs in 
A. It shows, in the upper right-hand po 
the total eash price, the unpaid palance 
allowances, t s expressed in an exac 

and the carrying charges. 

price is des teime price". This 
is followed by plank: g balance on 
the account, the total , and the 

yment terms. Reference ion 3 will show 

in the case of a simple transaction how this contract form 
discloses the information involved. 


In contract form B complete disclosure is made, both 
of the carrying charge expressed as a dollar amount, and 
of the total price for the article including the carrying 
charge. This contract form does not disclose the rate of 
carrying charge, but an inspection of the four contracts 
4nvolved (CX 22, 31, 42, 43, 4) reveals that the carrying 
charge percentage is approximately 18 per cent. This is 
roughly equivalent, on an annualized basis, to the 1-1/2 
per cent per month commonly charged by most retail establish- 
ments, since 1-1/2 per cent per month x 12 months equals 
18 per cent. 

Mr. Ullman was questioned about two contracts executed 
on contract form B, and falling into this group. There 
were the two contracts executed on January 8 by Synithia 
Washington (CX 42, 43, 44). Mr. Ullman testified that, at 
that time, New York Jewelry figured a flat carrying charge 
(Tr. 201), and, after some confusion in the record, it was 
established that the flat carrying charge at this time was 
18 per cent (Tr. 201-204). 


It is clear that sometime around January 1966, this 
method of computation was discontinued. The next four 
contracts, bearing dates from mid-January to March 1966, 
reflect purchases by Charles Logan (cX 99), Etta: Callowa 
(cX 105), James Crowder (cX 94) and Elly Freshley (CX 7A). 
These contracts are all made on a form identical with 
contract form B discussed just previously, but 1t¢ is 
apparent that a change in the method of carrying charge 
computation was made. These contracts are designated in 
Table 2 as form B-1. 


In these contracts only the cash price is disclosed. 

The contracts do not on their face reveal either the amount 
or rate of the carrying charges. There is no evidence in 
the record which would indicate whether there were any 
carrying charges on these four contracts, or what the amount 
or method of computation of such carrying charges were, if 
such charges existed. Mr. Ullman was questioned about the 
contract with Charles H, Logan, dated January 18, 1 

(cx 99), and was not able to tell from that one contract why 
no carrying charges were reflected on its face. | 


At approximately the end of March 1966, New York Jewelry 
made another change in its method of computing carrying 
charges, and in the manner of disclosure of such charges and 
the total credit sales price. We refer now to the next 
group of nine contracts in chronological order, bearing 
dates from March 30, 1966, through May 1966. These contracts 
were entered into by Preston White (cX 1), Barbara Brown 
(cx 111), Elsie Hall (cX 112), Vernetta Henderson (cX 109), 
Arthur Pratt (CX 68), Rosa Wesly (CX 89), J. L. Dennard 
(cx 84), Alfreda Stubbs (cx 62) and John Edmunds (cX 121). 
These contracts still employed basic contract form B, but 
now in addition to the cash price, a definite dollar amount 
4s shown as carrying charges, and a total price (being the 
sum of the cash price and the carrying charges) is also 
disclosed on the face of the contract. These contracts are 
aesignated in Table 2 as form B-2. 


According to the testimony of Mr. Ullman, during this 
time period, New York Jewelry employed a pre-computed chart 
or table to determine carrying charges. This chart was 
based on the cash price involved, and the term, or length 
of the contract. As a result, the amount of carrying charges 
disclosed on the face of the contract would vary, depending 
poth on the amount of the cash price, and on the time period 
over which payments were to be made. Obviously, a credit 
sales contract to be paid up ina short time would bear a 


smaller carrying charge (and hence the carrying charge would 
be a smaller percentage of the cash price) than would a con- 
tract with a longer term. (tr. 190-1, 195-9, 202-3) 

Mr. Ullman testified that the basic carrying charge rate 
used in preparing this pre-computed table was approximately 
1-1/2 per cent per month (Tr. 303-5). 


As shown in Table 3, below, a comparison of the cash 
prices, earrying charges ana terms of these nine contracts, 
reveals a close correlation petween the overall carrying 
charge percentage and the number of weeks the contract was 
to run. 


Table 3 


Comparison Showing Relation of Carrying Charge 
Percentage to Length of Contract Form 


Approximate Carrying Charge 
Repayment as Percentage of 
Term a/ Cash Price Carrying 


(in weeks )& (approximated) Charge 

b/ 2,26¢6/ $ 1.38 

1.98¢/ ~ 1.00 

2.12% 1.00 

2.25% 1.00 

2.52% 1.00 

121 3.66% 7.30 
112 400% 1.00 
cx 68 7.956! 8.43 
cX 62 9.40% 18.60 


af As computed from contract. 


b/ -This is the approximate time in weeks, which it would take to 
pay off the contract cash price at the repayment schedule 
shown. Since this contract shows an additional: account balance, 

the total account would not be completely paid in so short a 
time. 


cf These contracts bear interest percentages which are slightly 
higher than we would expect to find judging from cost of the 


merchandise purchased in the contracts. In all three instances, 


however, the contract reflects the pre-existence of an unpaid 
balance on the account resulting from the previous purchase of 
other merchandise. These larger balances undoubtedly necessi- 
tated a longer term of repayment, and, hence, tended to 
increase the percentage of carrying charge to face amount of 
the contract. 
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It should be apparent from the foregoing that New York 
Jewelry has attempted to make the fullest and most adequate 
disclosure of both the total price to be paid, and the 
carrying charges imposed on eredit sales. During the first 
half of 1966, respondent experimented with four different 
systems of charging and disclosing such carrying charges, 
and revised its conditional sales contract form twice in an 
effort to impose carrying charges which could be readily 
disclosed to, and understood by, its customers. 


turning to the evidence regarding the sale of eyeglasses 
with special reference to unconscionably high prices, 
, marked Appendix C, discloses that complaint counsel 
+ the burden of proof required to sustain 
the allegations of unconscionably high prices. 


Dr. Ephriam's testimony cannot be relied upon to support 

the prices charged by New York Jewelry Company 
ss of the prices charged for eyeglasses 

by other se In fact, as shown by Table 5, 

when Dr. Ephriam's ve been adjusted to reflect 

variations which to include the 

examination charge W paid by purchasers 

of eyeglasses, 4¢ is apparent t s charged by 

New York Jewelry Company are we y encountered 

limits. The prices charged by Ne 

be in some cases slightly lower, 

higher than those of other sellers; 

"greatly in excess" of, or NunconscLonably 

prices which we might expect to find charged 

of eyeglasses. 


Conclusions 


This case was founded upon the premise expounded by 
complaint counsel in one of the prehearing conferences, 
that the problems involved in the complaint required that 
new ground needed to be plowed in order to right the wrongs 


of a part of our economic system particularly as they affect 
the low-income class of our society. The examiner finds 
complaint counsel's motives commendable. However, the 
evidence adduced cannot support the allegations of the 
complaint that might conceivably fall within Section 5 of 
the Federal Trade Commission Act. Furthermore, the attempt 
to impose some type of price. control and credit regulations 
under Section 5 would require more than plowing new ground. 
Indeed the Congress has been struggling with proposed 
legislation in this area for a number of years. If Section 
5 was intended to cover matters of this type, it seems 
unlikely the Congress would be seeking special legislation 
to cover some of the practices alleged in the complaint. 


Complaint counsel recognize the problem by stating in 


their proposed findings: 


"counsel Supporting t 
that many of the issues ra. 
in this proceeding have no 
adjudicated by the Federal 
Although some of the issue 


he Complaint recognize 


fsed and litigated 
t previously been — 
Trade Commission. 
s in this case 


represent somewhat of a departure from 


traditional 
pursuant to 
Commission Act, it must be 
problems and newly recogni 
new approaches and new app 
existing laws." 


dece 


ptive practice cases 
Section 5 of the Federal Trade 


prought 


realized that new 
zea practices require 
lications of 


“the mere fact that the Commission's 


authority may not have 
situation in the past, and 
may be a difficult task to 
4s both effective and lega 
enforceable within traditi 
not stand in our way." 


For all of the reasons set 
of the opinion that this compla 
pecause of the failure to prove 


complaint 
5 of the Federal Trade 
tion to regulate price 
market place. 


controls 


been used in a given 


the fact that it: 

frame an order that 
lly precise and 
onal concepts must 


forth above the examiner is 


ant must be dismissed not only 
the allegations of the 


but that the Federal Trade Commission ‘under Section 
Commission 


Act does not have jurisdic- 
or credit practices in the 


ORDER 


RDERED that the complaint in this pro- 


IT IS HEREBY 0 


ceeding be, and the same is, BARN dismissed. 


eZ oe ode 
on 
ner. 


erin Lf 
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In the Matter of 


LEON A. TASHOF, 
individually trading as DOCKET NO.) 8714 
NEW YORK JEWELRY COMPANY. 


eee — 


FINAL ORDER 


This matter having been heard by the Commission upon 
the appeal of counsel supporting the complaint from the 
hearing examiner's initial decision and upon briefs and oral 
argument in support of and in opposition to said appeal; and 


The Commission having determined for the reasons stated 
in the accompanying opinion that the findings and conclusions 
and order contained in the initial decision should be set 
aside in accordance with the views expressed in the 
accompanying opinion, 


IT IS ORDERED that the initial decision be vacated in 
its entirety and that the Commission's findings and 
conclusions as expressed in the accompanying opinion be 
entered in lieu thereof. 


IT IS FURTHER ORDERED that the hearing examiner's 
order dismissing the complaint be vacated and that an order 
to cease and desist be entered which reads as follows: 


ORDER 


IT IS ORDERED that respondent, Leon A. 
Tashof, an individual, trading as New York 
Jewelry Company, or under any other name or 
names, and respondent's agents, representa— 
tives and employees, directly or through any 
corporate or other device in connection with 
the advertising, offering for sale, sale or 
aistribution of any merchandise, products, 
goods or services, in commerce, 4s "commerce" 
is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 


1. Representing, a@irectly or by 
implication, that any merchandise or 
service is offered for sale when such offer 
is not a bona fide offer to sell such 
merchandise or service at the stated price. 


2. Representing, directly or by 
implication, that any article of merchandise 
is offered for sale or sold at a discount 
price or at 2 price below the price charged 
by other retail establishments for the same 
or substantially similar merchandise unless 
respondent shall have conducted, within 
twelve months before making any such repre- 
sentation, a statistically significant survey 
of principal retail establishments in the same 
trade area, which survey establishes that a 
substantial number of such outlets sell the 
same or similar merchandise at prices 
substantially above the prices represented 


by respondent to be discount, and unless 
respondent shall retain all documents relating 
to the manner in which such survey was 
conducted and the results thereof for at 

least twenty-four months after making any 
such representation. 


3. Representing, directly or by 
implication, that respondent's terms of 
credit are lenient, including but not 
limited to the representations that respond- 
ent offers "easy credit" or that potential 
customers have a "preferred" credit rating. 


4. Representing, directly or by 
implication, the rate of a finance charge, 
the amount of downpayment, the amount of 
any installment payment, the dollar amount 
of any finance charge, or the number of 
installments or the period of repayment 
unless respondent clearly and conspicuously 
discloses, in immediate conjunction with such 
representation, all of the following items: 


(a) The cash price. 


(b) The time price, consisting of 
the sum of the cash price, all 
finance charges, and any other 
extra charges before deducting 
any downpayment or allowance for 
a trade in or otherwise. 


(c) The downpayment, if any. 


(a) The number, amount, and due 
dates or period of payments 
scheduled to repay the indebted- 
ness if the credit is extended. 


(e) The rate of the finance charge | 
expressed as an annual percentage 
rate. 


-3- 


5. Representing the rate of a finance 
charge as any periodic rate unless the annual 
percentage rate is also disclosed in immediate 
conjunction with, and equally as conspicuously 
as, any other periodic rate. 


6. Failing to disclose orally and in 
writing to each customer who executes a retail 
installment contract, or who otherwise purchases 
merchandise or services from respondent on 
credit, before such customer obligates himself 
to make any such credit purchase, all of the 
following items: 


(a) The cash price of the merchandise 
or service purchased. 


(b) The sum of any amounts credited as 
downpayment (including any trade-in). 


(ce) The difference between the amount 
referred to in paragraph (a) and the 
amount referred to in paragraph (b). 


(a) All other charges, individually 
itemized, which are included in the 
amount of the credit extended but 
which are not part of the finance 
charge. 


(e) The total amount to be financed 
(the sum of the amount described in 
paragraph (c) plus the amount described 
in paragraph (da)). 


(£) The amount of the finance charge. 


(g) The finance charge expressed as 
an annual percentage rate. 


(h) The total credit price (the sum of 
the amounts described in paragraph (e) 


D. 8714 


Plus the amount described in para- 
graph (f) and the number, amount, 

and due dates or periods of payments 
scheduled to pay the total credit price. 


(i) The default, delinquency, or 
similar charges payable in the event 
of late payments as well as all other 
consequences provided in the sales or 
credit agreements for late or missed 
payments. 


(j) A description of any security 
interest held or to be retained or 
acquired by respondent in connection 
with the extension of credit, and a 
clear identification of the property 
to which the security interest relates. 


For purposes of paragraph 4-6 or this order, 
the definition of the term “finance charge" and 
computation of the annual percentage rate is to 
be determined under [§106 and §107 of] Public Law 
90-321, the "Truth in Lending Act," and the 
regulations promulgated thereunder. 


IT IS FURTHER ORDERED that respondents shall, 
within sixty (60) days after service upon them 
of this order, file with the Commission a report, 
in writing, setting forth in detail the manner 
and form in which they have complied with the order 
to cease and desist contained herein. 


By the Commission. Commissioner Nicholson did not 
participate for the reason oral argument was heard 
prior to his appointment to the Commission. 
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OPINLON UE ee 


By Jones, Commissioner: 


Complaint in this matter was filed on September 29, 
1966 charging the respondent Leon A. Tashof, trading as 
New York Jewelry Company, with violations of Section 5 of 
the Federal Trade Commission Act. 


The complaint charges that respondent has violated 
Section 5 because it has engaged in bait and switch 
advertising with respect to its sale of eyeglasses and 
misrepresented its eyeglass prices as Aiscount (Complaint, 
PAR. FOUR, FIVE and SIX), and because it has engaged in 
unfair and deceptive practices in its failure to disclose 
finance charges and in some instances cash prices of its 
merchandise (Complaint, PAR- SEVEN, EIGHT). Its repre— 
sentations of easy credit are also challenged as deceptive 
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and unfair because its cash prices are in excess of those 
prevailing in the marketplace and are at unconscionably 
high levels. The complaint also alleges that respondent 
fails to determine the financial ability of its customers 
to pay before extending them credit and thereafter seeks 
garnishment or other legal action against those who fail to 
make their credit payments (Complaint, PAR. SEVEN, EIGHT). 


The hearing examiner dismissed the complaint because 
in his view counsel supporting the complaint failed to 
carry the burden of proof on any of the complaint allega- 
tions and for the further reason that the Commission lacks 
jurisdiction "to regulate price controls or credit ‘practices 
in the marketplace" (I.D. 15). 1/ 


Counsel supporting the complaint has appealed. For 
reasons which will be discussed in detail later in this 
opinion, we believe that the hearing examiner was in error 
both as respects his findings of the facts and as respects 
his view of the law applicable in this case. Accordingly, 
we are vacating his decision in its entirety and will enter 
our own findings and conclusions which will be developed 
more fully below. i 


I 


The Respondent 


The respondent New York Jewelry is a retail store 
located at 719 7th Street in Washington, D. C. Watches, 
jewelry and eyeglasses account for 90% of its sales with 


1/ As used herein, I.D. refers to pages in the initial 
decision filed June 26, 1967; A.B. to pages in the appeal 
brief of counsel supporting the complaint; R.B. to pages 

in respondent's brief in answer to the appeal brief; Tr. to 
pages in the transcript of the hearing before the hearing 
examiner; CX to exhibits introduced by counsel supporting 
the complaint; and RX to exhibits introduced by respondent. 
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the remaining 10% accounted for by such items as cookware, 
transistor radios, furniture, and used TV's (fr. 136-7). 


Respondent's store is located in one of the low- 
income market areas in the District of Columbia (Tr. 432, 
440). 1/ Many of respondent's customers hold extremely 
low-paying jobs, have no bank accounts or charge accounts, 
and do not own their own home. Many of its customers are 
Negro. 2/ Respondent's advertising specifically appeals 
to those people who cannot obtain credit elsewhere or who 
have lost their credit (e.g., CX 52-56 and 123). 


. 


New York Jewelry makes about 85% of its sales on 
credit (fr. 152) and has, during at least one recent year, 
filed lawsuits for collection against nearly one out of 
every three of its customers. 3/ Its general manager for 


l/ See the testimony of Mr. Joseph Bellenghi, Assistant 
Director of Examination and Accounting for the Federal Credit 
Unions, called as an expert witness by complaint counsel. 
Although some of Mr. Bellenghi's testimony was not admitted 
by the hearing examiner after objection by respondent's 
counsel, the testimony cited here was admitted without 
objection. Mr. Bellenghi described the customers who 
typically trade in these low-income market areas as those 
who @o not usually qualify for credit in stores outside these 
areas; who often have just recently emigrated to the city from 
rural areas or from the South; who are from a low status of 
life, immobile economically, educationally and socially; and 
who require some kind of personalized service or treatment in 
their relationship with the merchants with whom they deal 
(Tr. 433). 


2/ This evidence is contained in the credit applications for 
a number of respondent's customers introduced into the record 
and stipulated testimony of others of respondent's customers 
which is summarized and attached hereto as Appendix A. 


3/ See infra pp. 41-42. 
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the past 25 years, Mr. Ullman, estimated that in the 
calendar year 1965 New York Jewelry's sales were $355,000 
(Tr. 151, 359, 365)- The gross profit for that year was 
$310,529 (CX 124 admitted in camera; Tr. 489-495). 


The store maintains an optical department and maintains 
a contractual arrangement with an optometrist who is paid 
$5.00 per customer to examine eyes and prescribe eyeglasses 
on the premises (Tr. 155-6). However, its eyeglasses are 
assembled by Mr. Ullman who has not had any formal training 
as an optician (Tr. 155). 


All of the merchandise for sale at New York Jewelry 
bears price tickets which also reflect in a letter code, 
the cost of the item to New York Jewelry (Tr. 161-2, 331). 
In the case of its watches, the general manager testified 
that respondent removes the manufacturer's suggested retail 
price tickets and replaces them with its own price tickets, 
charging higher prices than those suggested by the manu- 
facturer (Tr. 332-5). The general manager also testified 
that respondent departs from this policy in a few isolated 
instances with respect to some items and affixes a low 
selling price which it thereupon advertises to "stimulate 
traffic" (Tr. 334, 546, 573-4, RX 42)- 


New York Jewelry promotes its products through adver- 
tising on radio, and in the press, by personal solicitations 
outside its store and by direct mailings (Tr. 158, 355, 364, 
401). %It runs about 10 spot commercials each week on each of 
the stations WOOK and WUST (Tr. 354, 158). These radio 
commercials emphasize that the prices at New York Jewelry 
are “bargain" prices, that customers will receive 
". . . outstanding values and easy eredit," and that 
respondent's products are "Bargain priced on easy credit" 
(CX 52-56). Several of these commercials announce: 


"Mr. Tash gives credit to everybody. Even 
if you have never had credit, have lost your 
credit, or if others have turned you down." 
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The commercials also represent that because of New York 
Jewelry's easy credit terms, people will be able to buy 

and enjoy "the good things of life" which they would not 
otherwise be able to do. ‘"T']] help you to enjoy the good 
things of life. I'll give you easy credit terms" (CX 52, 
54, 55). Respondent's advertising represents not only that 
eredit is always available at New York Jewelry but also 
that the terms of such eredit are easy. The radio 
commercials repeatedly emphasize that the terms of credit 
are "easy" and several represent "no money down" and 
"budget terms to suit", or "the manager will arrange terms", 
and "take a long time to pay" (See esp. CX 52 and 54). 
Respondent's advertisements in the Washington Daily News 
newspaper emphasize the same general themes of discount 
prices and easy credit (e.g., Tr. 355, CX 114, RX 42). 
Respondent also stations an employee at the sidewalk in 
front of the store to attract people into its store by 
telling passers-by that they can get a free gift inside 
(Tr. 364) and handing them a card which reads as follows: 


Because We Appreciate Your Business 
Mr. Tash, the Mgr., Says: 


I'll give credit to everybody even if 
you never had credit, Lost your credit, 
or others have turned you down. 
FREE GIFT 
FOR YOU: 
CREDIT CARD ) 
New York Jewelry Company ) No obligation 
719-7th Street, N. W. - Washington, D.C.) Don't buy a 
) Thing 
Don't Spend a 
Minute 
Just Present This 
Card and 


—————————————— 


am 


Certifies that BEARER 
is an AAA-1] Preferred Customer 
Instant Credit 
No Money Down 
Make Your Own Terms 


~~ 


Get Your 

FREE GIFT 
Your credit is Good: 
NO MONEY DOWN 43 
Pay as little as 50¢ : 
Per Week 
New York Jewelry Company 
719 7th Street, N.W. 
Washington, D. C. 


This card certifies that you 

have a preferred credit rating and 
attests to yourcharacter ex- 
cellence. 


we we ww SS YS owe Ss ws ~ 


[CX 123] 


1 
uw 
] 


aaa 
; 
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The same card or handbill is also used as a direct 
mailing piece (Tr. 401). 


It 


The Complaint Allegations 


1. Respondent's Advertising of 
Its Eyeglasses 


The complaint alleges that respondent advertised 
eyeglasses at a price which was not a bona fide offer 
($7.50) and further that the prices at which it sold 
eyeglasses were not discount prices, as represented, but 
were substantially in excess of prices charged by other 
establishments for comparable merchandise (Complaint, 
PAR. FOUR, FIVE and SIX). 


The hearing examiner concluded that the bait and switch 
allegation was not sustained because counsel supporting the 
complaint failed to prove that respondent had ever refused 
to honor the terms of its alleged "bait" advertisement or 
that respondent had ever disparaged the quality of these 
advertised eyeglasses or discouraged a customer from 
purchasing a pair, which practices were included in the 
complaint as part of the bait and switch allegation. The 
hearing examiner failed to state any specific conclusion 
on the allegation that respondent deceptively represented 
its prices for eyeglasses to be discount prices. 

We believe that the record in this case contains 
clear and convincing factual evidence in support of both 
these complaint allegations and that the hearing examiner 
applied an erroneous standard of law to the record facts 
bearing on the bait and switch charge. We will deal 
separately with these two basic charges of bait and switch 
and discount misrepresentations. os 
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(A) The Bait and Switch Charge 


Respondent advertised both in the newspaper and on 
radio that it was offering discount eyeglasses at $7.50 
and up (CX 114). One of its newspaper advertisements for 
@iscount eyeglasses which ran once a week for a year and 
a half is reproduced in its entirety in Appendix B attached 
hereto. 1/ This advertisement contains a headline "CREDIT 
in a FLASH says MR. TASH, The Manager," which is then 
followed by bold faced legends "DISCOUNT EYE-GLASSES", 
“Made While You Wait", "Price Includes lenses, frame and 
case", "From $7.50 complete." These are followed by the 
words in somewhat less prominent type: 


"Glasses attractively Styled 
Made Individually to Your 
Prescription" 


Immediately following this legend is an additional statement 
in smaller type which is the least prominent of any in the 
advertisement: 


"Oculists' prescription filled - or 
have your eyes examined by our 
registered optometrist. 

Moderate Examining Fee" 


Respondent's radio advertising for its eyeglasses was 
as follows: 


l/ Exhibit CX 114, a duplication of this newspaper 
advertisement, is not sufficiently clear to use for 
further duplication. Thus Appendix B is an enlarged 
reproduction from a microfilm copy of the original 
advertisement as it appeared in the newspaper. 
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"I'll protect your eyes and protect your 
pocketbook" .. . "eyeglass service at 
economy prices" . . . "complete eyeglasses, 
including lenses and frame, for as low as 
$7.50" . . . “economy eyeglass service-- 
get broken lenses duplicated as low as 
$2.00, frames as low as $1.00"... 
“other modern glamorous, luxurious and 
good-looking frames, at low discount 
prices ... a liberal trade-in allowance 
for your old frames, even if broken. 
Oculists' prescriptions filled at low 
economy prices . .. be thrifty... 
protect your eyes and protect your 
pocketbook at the thrifty economical 
discount department of the New York 
Jewelry Company" (CX 56). 


Respondent regularly maintained a sign in its store, 
and apparently also in the window for a period of time, 
which states "Free eye examination, our doctor is in the 
store" (CX 5, Tr. 314, 315). Respondent also had mailed 
out cards offering "Free eye examinations" (CX 8) and one 
of its employees stationed in front of the store’ offered 
"free eye examinations" to attract people into the store 
(CX 7). 

Respondent urges that the $7.50 discount price was 
not false or deceptive and that the advertising only 
represented the price of respondent's eyeglasses if its 
customers brought an optical prescription already made out 
for New York Jewelry to fill (Tr. 419, R.B. 4-5); 
Moreover, respondent's counsel argues that respondent 
honored the terms of these advertisements, according to 
its interpretation of them, that there is no direct 
evidence that it disparaged the quality of such glasses 
or otherwise discouraged their sale, and that, therefore, 
the bait and switch allegation must fail as a matter of 
fact and of law. 
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There is no doubt that respondent's newspaper adver- 
tisement highlighted the availability of DISCOUNT eyeglasses 
complete from $7.50 while at the same time--albeit in less 
prominent type--referring to a "moderate examining fee"- 

But reference to moderate examining fee was in direct 
conflict with respoment's direct mail solicitations, its 
signs in its store and the oral representations of its 
salesmen that eye examinations would be given free. 
Moreover, its radio commercial was consistent with its 

mail solicitations and point of sale representations. 

This commercial (CX 56) made no mention of examination fees 
and indeed represented that respondent was offering 
“eyeglass service" at economy prices and later on spoke 

of "complete" eyeglasses for as low as $7.50. We do not 
believe that any listener would be aware from this commercial 
that eyeglass service did not include an examination or that 
they would be charged an extra examination fee in addition 
to the quoted price of $7.50. 


Respondent's in-store sign stating "free eye examina- 
tions” and the absence of any reference to an examination 
fee in its radio commercial are entirely consistent with 
respondent's description of eyeglass sales on its conditional 
sale contracts. Typically, the contracts describe the 
transaction as involving merely “glasses” (CX 21, 37. 48, 
66, 69, 74, 84, 99, 105, 11l1, 121) or "optical service" 

(cX 31, 43/44, 89, 94, 109, 112). None of these contracts 
disclose any separate charge for the eye examination, 
moderate or otherwise. Moreover, where customers purchased 
more than one pair of eyeglasses at the same time, obviously 
involving only one eye examination, the price for each pair 
is often the same (cx 9 and 21; CX 74, 75 and 76; CX 91, 92 
and 94). 1/ 


Se 

1/ Respondent's argument that the cost of the eye 
examinations was puilt into the price of the eyeglasses is 
wholly irrelevant to the way in which consumers will interpret 
its representations of eyeglasses "from $7.50 complete." 


D. 8714 


Consequently, we hold that the fair interpretation of 
respondent's advertisements, when viewed in their entirety 
in the context of respondent's overall promotion and its 
sales practices involving eyeglasses, is that customers 
would expect to get new eyeglasses at respondent's store 
for as low as $7.50 whether they brought an oculist's 
prescription or had their eyes examined on the premises. 


The evidence in the record demonstrates clearly that 
respondent did not sell eyeglasses for $7.50 with. or without 
an eye examination. Respondent stipulated that "fewer than 
10 pairs of eyeglasses were sold at $7.50" during: which 
the newspaper ad ran on a weekly basis (Tr. 420). 
Respondent's stipulation is conclusive evidence that, if 
there were any sales at $7.50, the number was insignificant. 
However, the stipulation does not tell us whether there were 
in fact any sales made at the $7.50 price. 1/ Indeed, there 
is no affirmative evidence in the record that a single sale 
was made by respondent at the advertised price of $7.50. 
Moreover, a tabulation prepared by complaint counsel of 
respondent's eyeglass prices for a six month period in 
1966, projectible for that year as well as 1964 and 1965, 
shows no eyeglasses sold by respondent even at $12.50, 
respondent's advertised price plus its cost for an eye 
examination. 2/ Quite to the contrary, the tabulation shows 
that 90% of respondent's eyeglasses were sold for more than 
$23.00 and only 1 pair was sold for less than $17.00 


lV The reason for the stipulation's wording on this point 
was respondent's assertion that it would have been extremely 
burdensome to produce evidence of such sales (Tr. 419-20). 


2/.—- Respondent paid his hired optometrist $5 per eye 
examination (fr. 156), and respondent's counsel argued 
that this cost was built into the price of the eyeglasses 
(R.B. 24-25). Thus one would expect to find some eyeglass 
sales for about $7.50 plus $5.00 or about $12.50. 
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(CX 115). l/ This tabulation shows 17% of respondent's 
eyeglass sales were at $79.50 and 72% at prices in excess 
of $39.00. It is obvious that respondent's eyeglass prices 
are drastically higher than $7.50. Thus not only did 
respondent itself admit that over 99% of its 1400 eyeglass 
sales were made at prices in excess of $7.50, with or 
without an optical prescription, but respondent further 
failed to demonstrate that a single $7.50 sale was made 

at any time regardless of any extra charge for an eye 
examination. 2/ 


Respondent argued that the evidence fails to support 
the complaint allegations that it engaged in bait and 
switch advertising because no evidence was offered that 
respondent had disparaged the bait product. We disagree. 


The essence of the deception involved in an alleged 
bait and switch practice is that an offer is made which is 
not bona fide in that the seller has no intention to sell 
the advertised product at the advertised price but is using 
the advertisement as a “come-on" in order to sell a higher 
priced or different product. Disparagement is frequently 
the technique used by sellers to "switch" the customer. 

A failure to prove affirmatively that this technique was 
used in no sense constitutes a failure of proof of the 
basic illegal practice. Such factors as whether it would 
have been economically feasible for respondents to make 


ee 

J/ There is no evidence in the record as to when the 
newspaper and radio advertising for the $7.50 eyeglasses 

was stopped, although counsel for respondent alleged that 

the program was over by the beginning of 1966 (Tr. 420). 

On the other hand, he agreed that CX 115 represented 
"reasonably accurate computations" for the 1964 and 1965 
years, during which the ad was admitted to have run regularly 
(Tr. 316). Even if the $7.50 advertising had in fact ceased 
by 1966, we can reasonably conclude that respondent's eyeglass 
sales during 1964 and 1965 were at substantially similar 
prices as reflected in CX 115. 


2/. ‘The absolute maximum number of sales which respondent 
eoula have made at $7.50 according to its own stipulation is 
9, which is 64/100ths of 1% of 1400. 
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many sales at the advertised price 1/ whether there were 
in fact a substantial number of sales of the advertised 
product, 2/ or whether the salesman received commissions 
on the advertised product 3/ have been relied upon by the 
Commission in finding illegal bait and switch practices 
in addition to evidence of disparagement. 


The record in the instant case is clear that 
respondent's advertisements offered eyeglasses at! $7.50 
up. The record is also clear that at least 99% of 
respondent's eyeglass sales were made at prices greatly 
in excess of $7.50 and indeed there is no direct evidence 
that any eyeglasses were sold at the advertised price. 
Respondent's customers are low-income consumers, many of 
whom, we can infer, would be anxious to make the cheapest 
purchases possible. Respondent's challenged advertisement 
ran every week for at least a year and a half and its 
eyeglass sales constituted a major segment of its business. 
We think these facts by themselves raise a strong presumption 
that either respondent had no eyeglasses available at the 
advertised price, or that they were so unsuitable to their 
purpose as to be unpurchasable, or that customers were 
“switchea" to higher priced glasses by some other means. 


It is inconceivable to us that a retailer would expend 
the monies necessary to advertise $7.50 eyeglasses over 
a year and a half period and make virtually no sales of the 
advertised product if he had any bona fide intention at all 


TS 


1/ Bond Sewing Stores, 51 F.T.C. 470, 477 (1954) ; 
Household Sewing Machine Company, 52 F.T.C. 250, '269 (1955). 


2/ Lifetime, Inc., 59 F.T.C. 1231, 1253; Midwest Sewing 
Center, Docket No. 8602 (December 3, 1964). 


3/ In the Matter of Consumers Products of America, D. 8679, 
Final Order and Opinion issued September 7, 1967: (CCH Trade 
Regulation Reporter Vol. 3, 918,059), affd., Consumers 
Products of America v. Federal Trade Commission, ___ F.2d ___ 
(3rd Cir., decided September 12, 1968). See esp. fn. 1 and 
p- 7 of the slip opinion. 


to sell glasses at this price. Under such circumstances, 
the seller must come forward with some evidence to show at 
a minimum that the advertised product was in its store, 
freely available to consumers and that they purchased the 
substantially higher priced goods on the basis of having 
knowingly made a free choice between the two priced 
eategories of goods. Absent any such evidence we 
certainly cannot assume that respondent's customers 
responding to this advertisement, typically people of 

very limited financial means, were honestly confronted 
with the choice of $7.50 glasses or glasses costing many 
times more and freely and consistently purchased the higher 
priced glasses and in no single instance that we know of 
purchased the advertised glasses. 


We are of the opinion that respondent's advertisement 
was not a bona fide offer, that respondent had no intention 
of selling glasses at this price and took whatever steps 
were necessary to persuade its customers to fill their 


eyeglass needs with glasses which cost substantially more 
than the advertised price and that complaint counsel's 
failure to show direct affirmative evidence of disparage- 
ment in the instant case is in no sense fatal to the 
allegation. 


We conclude, therefore, that respondent has engaged 
in bait and switch advertising with respect to its eyeglasses 
in violation of Section 5 of the Federal Trade Commission 
Act. 


(B) The Charge of Misrepresenting 


Eyeglass Prices as "Discount" 


The complaint also alleges that respondent advertised 
its eyeglass prices as "discount" prices whereas in fact 
respondent's prices were higher than the prices charged for 
comparable merchandise by other retail establishments in 
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the same trade area. ‘The hearing examiner ignored this 
allegation. 1/ 


The evidence respecting the prices charged by 
respondent for its eyeglasses and the comparable prices 
which would be charged for the same glasses in the trade 
area is based on respondent's own invoices and on'the expert 
testimony of Dr. Zachary Ephraim offered by counsel 
supporting the complaint. 2/ Dr. Ephraim's estimates of 
trade area prices are based upon his intimate knowledge 
of the prices charged by members of the Optometric Society, 
whose members comprise about 52% of the total number of 


1/ The examiner aid consider the evidence on eyeglass 
prices in connection with an entirely aifferent complaint 
allegation--i.e., the charge that respondent's prices 
generally are unconscionably high. We discuss below these 
findings of the examiner. However, it is significant that 
in his analysis of the unconscionability issue the examiner 
concluded that respondent's eyeglass prices "are well within 
normally encountered limits" (I.D., p- 14), thus implicitly 
finding that they were not discount prices. 


2/ = Although respondent's appeal brief questions the 
reliability of Dr. Ephraim's testimony on trade area prices, 
we hold that Dr. Ephraim was extremely well qualified to 
testify as an expert on this subject. He has been practicing 
optometry in the District of Columbia for 18 years since 
graduation from the Columbia University School of Optometry. 
He is President of the Board of Examiners of Optometry in 
the District of Columbia which administers examinations to 
prospective licensees and passes upon their applications. 

He is also the Vice President of the D. C. Optometric 
Society (Tr. 227-8, 254). 
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practicing optometrists in the District. 1/ He explained 

that the members often discuss the subject of prices at 

their regular meetings and that their prices generally do 

not vary more than two or three dollars. Clearly Dr. Ephraim'’s 
estimates are reliable evidence of the prevailing trade area 
prices for the eyeglasses sold by respondent. 2/ 


Respondent's counsel argues that Dr. Ephraim's estimates 
of the comparable prices prevailing in the trade area must 
be adjusted upwards by some $25-$30 in order to make them 
truly comparable to respondent's prices. Respondent's view 
of these prices as thus adjusted is reflected in Table 5 
of its proposed findings and reproduced in the hearing 
examiner's initial decision as Appendix C. 


We have carefully considered Dr. Ephraim's testimony 
and respondent's arguments with respect to it and have 
concluded that we cannot rely upon respondent's tabulation 
to compare accurately respondent's eyeglass prices vis-a-vis 
the prevailing trade area prices. In our view respondent's 
purported upward “adjustments” to Dr. Ephraim's price 


a 

l/ There are, of course, sources of eyeglasses other than 
optometrists. Oculists (or ophthalmologists) examine eyes 
for the purpose of diagnosing diseases as well as prescribing 
corrective lenses. They generally do not fill prescriptions. 
Opticians, on the other hand, do not prescribe lenses but 
only dispense eyeglasses. Thus optometrists are the only 
ones who both examine the eyes and dispense glasses. 

Dr. Ephraim estimated that there were nearly twice as many 
optometrists in the District as oculists (Tr. 228, 254). 


2/ Dr. Ephraim stated that the prices charged by Optometric 
Society members were generally higher than the prices charged 

by non-members (Tr. 257, 261-2). Thus, if anything Dr. Ephraim's 
testimony may overstate somewhat the prevailing eyeglass prices 
in the trade area served by respondent and the Optometric 

Society members. If his estimates are in fact high, respondent's 
prices would of course appear lower, by comparison, than they 
really are. 


o3 
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estimates are unrealistic and not justified by anything 
which we can find in the record. For example, respondent 
contends that because Dr. Ephraim's testimony with respect 
to eyeglass prices charged in the trade area did not include 
a charge for an eye examination, these trade area prices for 
eyeglasses should be increased by $10-$15 to include 
examination fees. As we have discussed above, respondent 
continuously represented its eye examinations to be "free". 
Nevertheless, in the interest of ensuring comparability, 

we are willing to allow some adjustment for the eye 
examination, but this adjustment should be made to 
respondent's own eyeglass prices so as to subtract from 
them the amount of $5.00 which it claims is built into 

its prices to cover the eye examination cost. 1/ 


Even a more flagrant error in respondent's tabulation 
is its upward adjustment for an eye examination on each of 
several pairs of eyeglasses purchased by the same people on 
the same day. Obviously one person requires no more than 
one eye examination on the same day. Respondent duplicated 
adjustments on each pair of eyeglasses purchased on the same 
day by Minnie Henry (two pairs) and Roland Taylor (three 
pairs) (CX 31, 34, 35; CX 21, 27, 28, and 29). 


Another major deficiency in respondent's tabulation 
arises from another "adjustment" in the trade area eyeglass 
prices which respondent made to reflect what it claims was 
Dr. Ephraim's testimony that these trade area prices might 
in fact vary by as much as $15.00. We do not agree that 
this is a proper reading of Dr. Ephraim's testimony. 

Dr. Ephraim testified as to what the prevailing trade area 
price would be for eyeglasses identical to those sold by 


Se 

1/ Respondent argued in its brief that its cost for the 
"free" eye examination ". - - necessarily reflects itself 

in the price of the eyeglasses to the consumer" (R.B. 25). 
Its cost was $5 per examination (Tr. 156). se shall not 
pursue here, since it is not in issue in this complaint, the 
possible deception in the use of the word "free" under such 
conditions. 
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respondent, and that prices among member optometrists would 
not vary more than two or three dollars. On cross 
examination he agreed that there might be extreme ranges, 
both high and low, to the prevailing prices. With respect 
to one pair of eyeglasses he made a guess that it was 
possible that his estimated prevailing price of $24.00 

for this pair of glasses (reflected on CX 35) might vary _ 
in extreme cases from $7.95 on the low side to $30 on the 
high side. 


By no stretch of the imagination can his testimony on 
this pair of eyeglasses be read as supporting an across the 
board upwar@ adjustment of the average trade area price to 
which he testified by $15.00. Based on his testimony the 
upward range from his estimated prevailing price of $24.00 
was $6.00 (from $24.00 to $30.00), not the $15 upward 
adjustment urged by xespondent. However, respondent did 
not pursue this line of questions as to the high and low 
ranges on any other pair in evidence. Thus this particular 
testimony only ‘involved the extreme range of prices on a 
single pair of eyeglasses in the record and no uniform, 
across the board upward adjustments for all eyeglass prices 
can be justified on this slim basis. 1/ We are satisfied 
that it is proper to compare respondent's prices (less $5.00 
for the cost of the "free" eye examination) with the 
average prices generally prevailing in the trade area as 
was testified to by Dr. Ephraim without making any 
adjustments--upward or downward--to accommodate the range 
of prices which individual optometrists might have charged. 
Dr. Ephraim’s testimony is reliable evidence of the 
prevailing trade area prices, and any "adjustment" to these 
prices is wholly inappropriate. The tabulation of eyeglass 


aff Respondent's other attempted justification for adding 

$15 to the trade area estimates was Dr. Ephraim'’s guess, 

when respondent's counsel insisted on an answer, that his own 
eyeglasses might have an “extreme” price range of $14 (Tr. 263). 
However, respondent's counsel did not ask Dr. Ephraim what 

the "prevailing" price would be on his own glasses, so it is 
impossible to determine how much of the $14 range, if any, 

would be above Dr. Ephraim's estimate of the prevailing price. 
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prices containing what we find to be the proper adjustments—— 
j.e., deducting $5 per customer from New York Jewelry's 
prices to cover the cost of eye examinations which counsel 
stated had been built into respondent's eyeglass prices and 
excluding respondent's $15 "variation" adjustments--appear 
herein as Table A. 1/ 


Table A shows that respondent's eyeglass prices are 
far from being "discount". In fact, they average 202% of, 
or about twice as high as, the trade area prices. It is 
clear on this evidence that respondent's eyeglass prices 
were substantially above the trade area retail price of 
comparable eyeglasses. We cannot refrain from pointing out, 
however, that even if respondent's tabulation were accepted, 
it would still demonstrate the falsity of respondent's 
advertising since it shows respondent's prices to be 
comparable to those charged in the trade area, not discount 
or bargain prices. Thus even were we to accept respondent's 
version of the prevailing trade area prices, which we do 
not, we would reach the same conclusion about the falsity 
of respondent's representation of its eyeglass prices as 
discount. 


We conclude that respondent's consistent and emphatic 
advertising of its eyeglass prices as "bargain" and 
"@iscount" was false, misleading and deceptive in violation 


of Section 5, and that these complaint allegations are 
fully sustained by the record. 


Hl 
1/ The double and triple adjustments which respondent 
made for eye examinations in the cases of Minnie Henry and 
Roland Taylor have been corrected by deducting one half and 
one third (respectively) of the cost for a single eye 
examination over each pair of eyeglasses purchased by them 
at one time. 


2. Respondent's Failure to Disclose 
Its Credit Terms 

PARAGRAPH SEVEN (2) and PARAGRAPH EIGHT (3) of the 
complaint contain the allegation that respondent has mis- 
represented its credit policies and otherwise dealt unfairly 
with low-income members of the public by failing to inform 
prospective purchasers fully and adequately of all of the 
credit charges or finance fees imposed and in some cases 
failing to disclose the total price to be paid under the 
conditional sales contract or other credit instrument. 


The hearing examiner concluded with respect to the 
disclosure allegations that “New York Jewelry has attempted 
to make the fullest and most adequate disclosure of both 
the total price to be paid, and the carrying charges imposed 
on credit sales" (I-D-, P- 14). He further concluded, 
without citing any record evidence in support, that the 
respondent made changes in his conditional sales contracts 
"in an effort to impose carrying charges which could be 
readily disclosed to, and understood by, its customers”. 

In addition to these factual determinations the examiner 
stated as a matter of law that the Commission lacks juris- 
diction over credit practices (I.D. 15). We believe that 
the examiner's statement of the law is erroneous in this 
regard and our examination of the record compels the 
conclusion that the exeminer's findings of fact are also 
in error. 


Respondent utilized three different retail installment 
creait contract forms during the period from December of 1964 
up to the date of the complaint in September of 1966 
(referred to in this opinion as forms "A", "B", and "C"). J/ 


Se 

1/ Examples of form “A" are CX 17, 27, 38, 19 and 21 
(contracts 1-5 on the attached TABLE B); examples of form 

"Cc" are CX 69, 47, 48 and 66 (contracts 23-26 in the attached 
TABLE B); all the other conditional sale contracts in the 
record are examples of form "B" (contracts 6-22 in the 
attached TABLE B)- (continued on next page) 
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According to the preprinted provisions on these 
contracts, each form involvés a different rate of finance 
charge to be imposed on the installment credit transaction. 
For example, the printed portion of the form "A" contract 
calls for an interest rate of 1/2% per month on the unpaid 
balance plus a service charge of 3% compounded monthly. 
Finance charges on transactions recorded on form "A" 
contracts, therefore, would total about 42% a year stated 
in terms of simple annual interest. The contract, however, 
does not disclose this annual interest rate. On the other 
hand, respondent's form "B" contract in its printed provisions 
does not disclose any percentage interest rate or carrying 
charges during the term of the contract either as a monthly 
or annual rate (but there is space for a dollar amount to 
be filled in). The only percentage rate disclosed is 
provision for a 1 1/2% monthly carrying charge after 
maturity and in addition "the highest legal rate of 


(1/ cont.) 

Respondent's counsel presented a chronological tabulation 
of all the installment contracts in the record (Table 1 of 
respondent's brief incorporated by the hearing examiner as 
Appendix B in the initial decision). This tabulation, with only 
one exception, shows that form "A" contracts were in use 
until December of 1965, that form "B" contracts were used 
during the period from December 1965 to May 1966,and that 
form "C" contracts were used from July 1966 to September 
1966, the last date of respondent's installment contracts 
offered into evidence in this record. 


One contract appears to be out of place in this tabula- 
tion. This conditional sales contract, CX 17, is a form "A" 
contract showing the sale of undisclosed merchandise to Mary 
Daughtry and bears a date according to respondent's table of 
December 26, 1965. It is interesting to note, however, that 
the cash register imprint on the side of CX 17 clearly 
discloses the date of December 26, 1964. Thus, it appears 
that CX 17 should have actually been placed at the top of 
respondent's tabulation and that form "A" was used for at 
least one year, from December of 1964 till December of 1965. 
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interest." Form "C" contracts provide a third method of 
levying finance charges. The pre-printed provisions in 
these "C" contracts state that a flat 1 1/2% monthly 
carrying charge will be levied on the unpaid balance with 
no indication as to how much money this will be, or who 
decides how it is to be computed. 


In addition to these installment credit form contracts, 
respondent maintains a ledger card for each account on which 
payment is recorded. 1/ So far as the record discloses, 
the same form of ledger card was used regardless of the 
form of installment credit contract. The ledger card 
recites that there is a monthly carrying charge of 1 1/2% 
on the unpaid balance. Thus respondent's ledger card is 
inconsistent on its face with the printed terms of form 
contracts "A" and "B" insofar as the amount of finance 
charge imposed is concerned. 


In addition to the installment contract and the ledger 
card, respondent also used a "payment cara", or booklet, 
which the customer retained to keep track of his payments. 2/ 
This payment card recites on front and reverse sides "Interest 
1/2% per month, Carrying Charge 3% per month. No Interest or 
Carrying Charge if Paid within 30 days." The side of this 
payment card which shows the payments also bears an additional 
legend (which appears to be stamped on it) to the effect that 
balances remaining unpaid after one year are "subject to a 
carrying charge of 1 1/2% on the unpaid balance." The record 
does not explain the apparent inconsistencies in the payment 
card provisions respecting interest and carrying charges nor 
whether they should be interpreted to mean the finance charges 
are increased or decreased after one year, or any rationale 
for doing either. The record is equally void of any attempt 
to resolve the obviously conflicting provisions among: the 


SS 
1/ Tr. 181-2, 307, CX 70. 


2/. Tr. 307, CX 24 and 25. 
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printed contract forms, the ledger cards, and the payment 
cards. Nor do these credit instruments offer any explanation 
on their face as to which governed the amount of finance 
charges actually imposed on respondent's customers. Clearly, 
whatever respondent's practice may have in fact been with 
respect to calculating the amount of finance charges imposed 
on any particular sale, its customers had no way of knowing 
whether their interest payments were based on the payment 
cards or on their installment contracts. 


Even if respondent's customers could have assumed that 
the printed provisions of their installment contract 
governed the rate of finance charges they would have to pay, 
we find that these contracts are by themselves in fact highly 
misleading as to the actual interest rates charged by 
respondent. We have undertaken to compute the simple annual 
percentage rate of the finance charges which respondent 
added to its “cash prices" for all of those contracts which 
contain sufficient information to do so. These appear in the 
attached Table B. 1/ 


———— 

l/ Allof the installment credit contracts in the record 
appear in Table B. The annual interest rates shown therein 
were computed using 2 relatively simple formula (called the 
"“constant-ratio" method) which gives a very close approxima- 
tion of the true annual rate by taking into account the 
duration of the credit arrangement: i =2mD_ where i 

: P (n+l) 

equals the annual finance fee, m equals the number of 
payment periods in a year, D the finance charge in dollars, 

P the principal in dollars, and n the number of payments to 
discharge the debt. See, e.g-, Neifeld, M. R., Neifeld's 
Guide to Installment Computations, Mack Publishing Co. (1951), 
ch. XI; and Board of Governors of the Federal Reserve System, 
Consumer Installment Credit, pt. I- vol. 1 (1957), p- 54- 

A computation was not possible for several of these contracts 
because they failed to disclose one or more critical factors 
such as the cash price (i.e., the “principal”) or the dollar 
amount of the finance charges actually imposed by respondent. 
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Although the initial decision contains a tabulation of 
the contract forms, neither the examiner nor counsel 
bothered to compute the simple annual percentage rate of 
finance charges actually imposed by respondent, as we have 
done in Table B. Our tabulation clearly shows that regard- 
less of the printed provisions of these various contract 
forms respondent in fact had no consistent, identifiable 
pattern of interest or finance charges which it imposed on 
its customers, contrary to its allegations (R.B. 9-14). 


When one reviews the actual percentage rates which 
respondent has charged its customers, the examiner's 
conclusion that respondent has been consistent and has been 
trying to make meaningful disclosures to its customers is 
ludicrous. For example, four specific contracts which the 
examiner analyzed as carrying an annual interest rate of 
18% in fact carried annual interest rates of 53%, 67%, 

47% an@ 124%, respectively, when the time over which 
repayment was due under each contract is taken into account 
as it must be (Table B, contracts 6, 9, 7, and 8, respect- 


ively). 1/ 


Other executed contracts in the record tabulated in 
Table B further illustrate that respondent in fact charged 
its customers widely varying and completely unpredictable 
rates of interest. Contracts 10-13 in Table B show no 
extra charge added to the “cash price". Thus the interest 
rate or finance charge on these contracts was ostensibly 
zero. On the other hand, respondent charged one customer 
(Synithia Washington) an effective annual rate of 47% on 
one contract (CX 42) and on the same day charged the same 
customer an annual rate of 124% on another contract 


—————— 
1/ The examiner stated: 

“Phis contract form does not disclose the rate of 
carrying charge, but an inspection of the four contracts 
involved (CX 22, 31, 42, 43, 44) reveals that the carrying 
charge percentage is approximately 18 per cent. This is 
roughly equivalent, on an annualized basis, to the 1 1/2 per 
cent per month commonly charged by most retail establishments 
since 1 1/2 per cent per month x 12 months equals 18 per cent" 
(I.D. 11). 
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(cx 43/44). 1/ 

Further examples of respondent's hodgepodge of 
interest rates were involved in contracts numbered 14-22 
on the attached Table B. Respondent alleged that during 
the period covered by these contracts it utilized'a pre- 
computed chart or table which took into account the amount 
financed and the duration of the eredit, and amounted to 
approximately 1% per month (R.B. 12). However, as Table B 
shows, the finance charges appearing on contracts 14-22, 
calculated as a simple annual percentage, varied between 
15% and 45% (except number 19 for which no computation was 
possible). Obviously, respondent's allegations as well as 
the examiner's findings that respondent was in fact using 
a logical and consistent method of levying finance charges 
during each period covered by the various contract forms 
fall apart in the face of Table B. This conglomeration of 
effective annual finance rates charged by respondent over 
the 21 months covered by the contracts defies the possibility 
that respondent had any kind of orderly or systematic 
procedure for imposing finance charges. 


It is no wonder that the general manager of New York 
Jewelry for 25 years was unable to explain on the witness 
stand what procedure for imposing finance charges had been 
followed by respondent at various periods of time. often 
he could not explain how finance charges were c mputed even 
when looking at a copy of the conditional sale contract 
involved (Tr. 189-91, 202, 302-5). Mr. Uliman tried to 
explain a variety of methods utilized by New York Jewelry 
for computing finance fees from time to time, but none of 


f 
l/ Another intriguing observation is that CX 48, a condi- 
tional sales contract for Johnnie Johnson, includes a 
"balance of existing account" of $118.75 which is the face 
amount of the conditional sale contract, CX 47, executed the 
same day by Johnnie Johnson. Thus, presumably, CX 48 was 
intended to supersede and nullify CX 47, but both of these 
contracts were retained by respondent in its files and 
presumably both were in effect and could be at least prima 
facie evidence of dual liability by Mr. Johnson. 


-24- 


D. 8714 


these methods coincided with the computation provided for in 
the printed portions of the form "A" contracts nor did they 


appear to be consistent with the printed financing provision 
of the ledger card formula. 


There are other deficiencies in respondent's use of 
these installment contract forms which further compound their 
misleading effect on respondent's customers. While the form 
"A" contracts have spaces permitting the filling in of total 
price to be paid as well as the amount and interval of each 
installment payment, in all but one of the executed form "A" 
contracts in the record, these spaces have never been filled 
in to show the repayment schedule. Moreover, there is no 
provision on these form "A" contracts for disclosing the 
amount of interest or service charge in dollars. The form 
“B" contracts, unlike form "A", do have spaces which can be 
filled in to reflect in dollars the "Total Cash Price," 
"Carrying Charge" and “Time Price," but (as already noted) 
no provision for including the percentage rate of the finance 
fees during the term of the contract either on a monthly or 
an annual basis. Moreover, many of the spaces in which 
information was supposed to be filled in were left blank by 
respondent on "B" contracts also. lV 


a 
l/ For example, CX 43, a Form B contract, described by 
respondent as one of Synithia G. Washington's contracts is 
unsigned without even any identification of the purchaser's 
name. CX 17, a Form A contract purported to have been 
executed by Mary Daughtry, is completely blank except for 
the customer's signature. Although Form B contracts con- 
tained spaces in which to fill in the carrying charges, these 
spaces in several executed contracts were left blank (CX 74, 
94, 99) presumably meaning that no extra finance charges were 
levied. One of the customers who executed one of the Form B 
contracts containing blank spaces for total cash price, 
carrying charges and time price testified that he did not 
know how much the watch cost him until after he made the 
down payment (CX 1, Tr. 102-117). Since this amount was 
fillea in on the contract appearing in the record, the 
inference is that this contract was filled in after the 
sale was made and with no discussion with the purchaser 
(continued on next page) 6§3 
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Respondent's brief suggests (at 12-14) that wholly 
aside from the deceptions involved in many of the contracts 
appearing in the record, its most recent contracts, desig- 
nated as form "C" contracts, are quite clear and free from 
deception. 1/ We reject any suggestion that respondent's 
latest practices would excuse its previous ones. More 
importantly, however, we vigorously disagree with counsel's 
evaluation of these most recent contracts and find that 
they too are deceptive. The finance charges imposed by 
these contracts are expressed solely in terms of a 
"carrying charge of 1 1/2% per month on the unpaid balance, 
compounded." It is difficult indeed to imagine how this 
"disclosure" is interpreted by the average consumer, to 
say nothing of respondent's particularly unsophisticated 
customers. 1 1/2% would undoubtedly be considered quite 
“easy" by many such customers, as respondent's advertising 
has assured them. There is no attempt to disclose that 
this percentage would be 16% on an annual basis, how much 
the finance charge would be in dollars, or even what the 
customer's total obligation is. Respondent's counsel cites 
the provision in the contract, "Time price: Cash: price plus 
carrying charge of 1 1/2% per month, compounded." He 
attempts to rationalize the failure to state the total 
contract price in dollars by arguing that it can vary, 
depending upon how quickly the customer repays the 
obligation. What he neglects to mention is the fact that 


i 
(1/ cont.) until his down payment had been received sealing 
the bargain. On several of the contracts the blanks intended 
for the amount and interval of installment payments have not 
been filled in on the contract itself or on the accompanying 
promissory note at the bottom of the contract (CX 17, 21, 37, 
38). On two others, although the installment blanks are 
filled in on the contract, they are not filled in on the 
accompanying promissory note at the bottom of the contract 
(cx 94, 105). On yet another, the installment provisions on 
the contract are inconsistent with the installment payment 
provisions of the accompanying note (CX 89). 


1/_=‘The contracts involved here, designated as form "C", 
appear in the record as CX 47, 48, 66, and 69. 
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the contract (and also the accompanying promissory note) 
calls for specific installment payments at specific inter- 
vals. Thus the precise dollar amount of the finance charges 
as well as the customer's total obligation could very easily 
be computed by respondent and disclosed to the customer 
before he decides whether to execute the contract. 
Respondent obviously prefers to rely upon its customer's 
inability to compute "1 1/2% per month, compounded" and 

to assure them simply that the credit is “easy-" 1/ 


We hold that respondent's installment credit sales 
practices have the capacity to and do in fact mislead. 
Even the best of respondent's contracts represent simply 
that a "carrying charge" of "1 1/2% per month" will be 
levied, but this charge is not computed, so the customer 
does not know how much the extra charge will be, nor can 
he verify whether respondent is in fact charging him 1 1/2% 
per month. These contracts also fail to state the interest 
rate as a simple annual percentage or even the customer's 
total obligation. Moreover, many of the earlier contracts 
were wholly silent on, or actually misrepresented, the 
percentage rate of the finance charges levied. 


In view of the inconsistency between respondent's 
payment cards, ledger cards, and various contract forms; 
the great disparity among the effective annual interest 
rates charged by respondent to various customers (including 
disparity charged to some of the same customers); the 
failure by respondent to provide all of the information 
called for in the contract forms which it did use; and the 
failure to disclose the annual interest rate, the amount of 
finance charges, or even the customer's total contractual 
obligation in its most recent contracts, we find that 


Sea ee hte AI SE eae . 
1/ A question left unanswered in this record is the time, 
place and method of computation of the 1 1/2% per month. 
Apparently, the customer is entirely at the mercy of one of 
respondent's personnel, who happens to take the customer's 
installment payment, to tell him how much more he owes. 
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respondent's installment eredit practices have the capacity 
to and do in fact deceive purchasers as to the actual cost 
of the credit and their total contractual obligation. 


As noted previously, the hearing examiner asserted that 
the Commission "does not have jurisdiction to regulate. . - 
credit practices in the marketplace" (I-.D., p- 14). The 
hearing examiner is grossly in error. The Commission has 
jurisdiction under Section 5 over unfair or deceptive acts 
and practices in commerce, and no exception is made in the 
Federal Trade Commission Act or any other Act of Congress 
for acts and practices involving credit. Indeed the 
Commission has been actively enforcing Section 5 in the 
Field of credit transactions for decades. 1/ Even respondent 
in its brief does not urge any other contention. | It confines 
its argument to the Commission's remedial powers in this 
field which we will deal with below in our consideration of 
the order to be entered against this respondent. 


Accordingly, we conclude that respondent's failure to 
adequately inform his credit customers of all the credit 
charges and financing fees imposed on them, and failure in 


1/ General Motors Corp.» 30 FTC 34 (1939), aff'd 114 F.2d 
33 (2nd Cir. 1940); Ford Motor Co., 30 FTc 49 (1939), aff'd 
120 F.2a 175 (4th Cir. 1941); identical complaints and 
stipulations were involved in Dkt. 3000, 3002, 3003, 3006 

and 3007, 24 FTC 1394-1401. The Commission in 1951 issued 

a Trade Practice Conference Rule Relating to the Sale and 
Financing of Motor Vehicles (16 C.F-R. §197)- Consent 

orders involving credit representations include Lester Carr, 
55 FTC 1406 (1959); Bob. Wilson, Inc., 57 FTC 1213 (1960); 
Audiographic Potomac, 59 FTC 1201 (1961); and Custom Sleep 
Shoppes, Ltd., Dkt- 8709 (1967). Empeco Corp.-, Dkt. 8702 
(Feb. 24, 1967) involved stipulated facts and order; and 
Allied Enterprizes, Inc., Dkt. 8722 (April il, 1967) involved 
an order entered by default when respondent failed to contest 
the complaint. A recently litigated case involving credit 
representations is Consolidated Mortgage, Dkt. 8723 (Feb. 19, 
1968) . 
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many instances to disclose the total price to be paid 
pursuant to conditional sale contracts, as alleged in the 
complaint (PAR. SEVEN (2) and EIGHT (3)), is fully sustained 
by the evidence and constitutes unfair and deceptive acts 
and practices in violation of Section 5 of the Federal Trade 
Commission Act. 


3. Respondent's Promises of "Easy Credit" 
and Charging Unconscionably High Prices 


Respondent reiterates in its brief at several different 
places that the complaint allegations are not models of 
precision and that it is necessary to read them carefully 
to determine exactly what is being alleged (e.g., R.B. 2, 

3, 18). Respondent then proceeds to interpret the 
allegations in paragraphs 7 and 8 as containing a "key" 
allegation, to wit, that respondent's prices are unconscion- 
ably high, which it believes is the "main thrust" of the 
Commission's case (R-B. 18). The hearing examiner adopted 
respondent's reasoning, found that respondent's prices were 
not proven to be unconscionably high, and therefore dismissed 
all of the related allegations. 


Irrespective of whether or not the complaint is a model 
of clarity, respondent cannot on that purported ground pick 
and choose among its charges and redraft the allegations to 
suit its own arguments. 


Thus we do not agree with the hearing examiner or with 
respondent that the sole or primary charge in these paragraphs 
is that respondent's prices are unconscionably high. 


As we read these paragraphs they contain a number of 
interrelated allegations dealing with several aspects of one 
basic problem--the deceptive use of credit--and specifying 
two respects in which respondent's credit is not "easy"-- 
because its cash prices are unconscionably high or greatly 
in excess of other prices in the trade area; and because 
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respondent, after giving the appearance of dealing quite 
leniently with credit customers, rigidly enforces its credit 
rights against customers who have been lured into their 
contractual arrangements by respondent's “easy credit" 


marketing practices. 


Thus PARAGRAPH SEVEN (1) of the complaint alleges that 
respondent utilizes a number of devices to lure customers 
into the store so it can sell them “eyeglasses or other 
merchandise on the so-called ‘easy credit terms'." 
PARAGRAPH SEVEN (2) alleges: 


“without determining his customers' financial 
ability to pay or their eredit rating respondent 
sells merchandise to them on ‘easy credit terms' 
at unconscionably high prices that greatly 
exceed the prices charged for like or similar 
merchandise by other retail establishments in 
the same trade area whether sold on credit or 
for cash." 


PARAGRAPH EIGHT (1) alleges that respondent through 


various means induces its customers 

". . . to purchase merchandise on credit terms 
that, contrary to respondent's representations, 
are not easy because of the fact that the prices 
charged by respondent for such merchandise jare 
unconscionably high and greatly in excess of the 
reasonable or fair market value of such 
merchandise." 


paragraph also alleges: 


"Respondent extends credit to such 
customers without determining their credit 
rating or their financial ability to meet | 
their payments. As a result many of such 
customers are unable to make their credit 
payments whereupon respondent seeks, and 
often with success, to obtain garnishments 
against their wages." 
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PARAGRAPH EIGHT (2) alleges that respondent's ticketed 
prices include undisclosed eredit charges and are greatly in 
excess of prices charged by others. 


Tt is essential in evaluating respondent's "easy 
credit" representations in terms of these complaint allega— 
tions to consider first their impact on the consumers to 
whom they are @irected. Respondent's customers are drawn 
largely from the low-income strata whose marketing 
sophistication and knowhow are minimal, who by and large 
must purchase on credit and who have difficulty in obtaining 
credit elsewhere. 1/ To such low-income consumers, therefore, 
the price of merchandise is translated in terms of credit. 
The price which attracts them is not the “cash" price. They 
lack the experience of critically comparing retailers' cash 
prices, since they cannot pay cash in most instances anyway, 
and many probably assume that there is not a great deal of 
difference among the cash prices charged by various retailers 
in the same general locality. 2/ 


Respondent's customers are, therefore, obviously more 
sensitive to the size of the required downpayment and 
weekly or monthly payments than to the cash price. 
Respondent's low downpayments and, on occasion, its practice 
of requesting no downpayment at all, tends to reinforce the 
impression in its customers' minds that its credit terms are 
“easy” as represented. This impression is further 
reinforced by the low individual installment payments which 


———— 
l/ See, for example, the profiles of a number of customers 
appearing in the attached Appendix A. 


2/ Because of the type of merchandise carried by respondent 
it would have been extremely difficult for its customers to 
compare respondent's prices on many of the items it handled. 
Even the general manager testified that once he removed the 
manufacturer's tickets from Bulova watches he could not tell 
one Bulova watch from another (fr. 331). Obviously, the 
comparative quality of such items as jewelry, watches, eye- 
ylasses and used TV's are also very aifficult for even the 
sophisticated consumer to evaluate with any degree of 

+ ‘precision. 
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are required on some occasions, the printed interest charges 
shown on the contracts which appear to range between 1 1/2 
and 3%, or are stated as $1.00, and in some cases, the 
apparent absence of any finance charges being imposed at 
all. 


An integral part of respondent's "easy eredit" 
representations and its purported low interest charges and 
downpayments is its further representations that it isa 
"bargain" store and that "Mr. Tash" is truly the friend of 
the poor. “Credit ina Flash, says Mr. Tash" is the headline 
of respondent's newspaper ads. And "Mr. Tash" reassured 
yadio listeners that he would give them the "good things in 
life" at bargain prices and on "easy credit." The sincerity 
of such promises could hardly be questioned when one approached 
the store and was offered a "free gift", a "free eye 
examination", and told that Mr. Tash thinks he has "a 
preferred credit rating" even though other stores ‘have 
turned him down. If anyone wondered why New york Jewelry, 

a "bargain" store, would extend such liberal credit terms, 
“Mr. Tash" explained that it was “Because We Appreciate Your 
Business" (CX 123) and told radio listeners, "I'll take a 
chance on you" (CX 52, 54). 


Thus, respondent clearly conveys the impression not 
only that credit is available, but also that it is offering 
these generous terms because it "appreciates" the) poor man's 
business and is willing to “take a chance" on his’ credit. 
In this context, many consumers would never be alert to the 
possibility that respondent's "easy credit" meant only that 
merchandise was available for low installment payments, and 
that in fact the credit might be costing them dearly because 
of excessively high prices of the merchandise itself. Indeed, 
respondent's advertising tended to counter any such suspicion 
from arising in its customers’ minds through its claims to 
being a bargain and discount store. 


Representations of easy credit to anyone, and 
particularly to persons who are dependent on the extension 
of credit in order to make any purchases at all, do not 
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mean simply that the seller is representing that he will 
permit customers to make a purchase of merchandise without 
having to pay cash. It means much more. Ata minimum, it 
means that customers purchasing at respondent's store will 
be given a substantial period of time within which to pay 
for the merchandise, that the individual payments will be 
low, that the charge imposed for this credit will be 
reasonable, and that the consumer will be fairly dealt with 
on all terms of the transaction including the consequences of 
a delayed or missed payment. When coupled, as here, with 
express and implied representations with respect to 
respondent's bargain operations, 1/ the promise of the 
"good things in life" and "free gifts", we think such 
representations will be interpreted by the consumer as 
meaning that all of respondent's terms, including the total 
time price of the merchandise being purchased, are more 
favorable than the consumer could get in most other retail 
outlets. 


Consumers faced with respondent's offers of easy credit 
will assume--and we believe reasonably so--that the "cash 
price” of respondent's merchandise is a "bargain", or at 
least that it bears a reasonable relationship to the value 
of the article and is not substantially higher than prices 
generally prevailing in the trade area for the product. It 
is against these impressions, conveyed by respondent to its 
customers through its promotional and other merchandising 
techniques, that we must view respondent's actual pricing and 
installment credit practices. 


(A) Respondent's Pricing Practices 


The record indicates that respondent consistently 
followed a pricing practice of inflating its ticketed retail 
prices of a substantial number of lines of its merchandise 
substantially above the trade area prices for such mer— 
chandise. 


1/ See, for example, respondent's radio commercial CX 56 
and newspaper advertisement CX 114 (Appendix B attached). 
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We have already discussed respondent's misrepresenta- 
tion of its eyeglass prices as discount. Table A reflecting 
our conclusions respecting New York Jewelry's eyeglass 
prices, even after deducting the cost of the "free" eye 
examination, demonstrates that respondent's eyeglass prices 
were at least twice as high as the prevailing trade area prices. 


The record also shows that respondent followed a similar 
markup practice on the Bulova watches which it sold. 
Respondent's general manager admitted that Bulova's tickets, 
containing a suggested retail price, are removed by 
respondent before putting the watches on display and are 
replaced with its own tickets bearing prices which are 
higher than those suggested by the manufacturer (Tr. 332-5). 1/ 
Other evidence in the record suggests that respondent's 
ticketed prices for Bulova watches represented markups 
averaging 700% in contrast to the trade area markup of 
approximately 100%. 2/ For example, one invoice in the record 
covering 8 different models of Bulova watches which had 
cost respondent from $16 to $28 indicates sales prices fixed 


a 
1/ Based upon the watch invoices in the record, Bulova 
watches are respondent's primary line of "higher" priced 
watches--i-.e., those with invoice costs over $15.00. 

RX 1-10 and CX 58 reflect purchases by respondent of 77 
Bulova watches from November, 1965, to April, 1966. 


2/ The cost’ to respondent of Bulova watches is undoubtedly 
no less than to major retailers in the area. These costs 
appear in numerous record invoices reflecting respondent's 
purchases of Bulova watches from the manufacturer (CX 58, 

RX 1-10). Stipulated testimony (CX 13, 14, and 15) establishes 
the selling prices of major jewelry retailers in the area 

for a number of the identical watches handled by respondent. 
These are tabulated in Appendix II of complaint counsel's 
brief and show the trade area markups to average about 100% 


over cost. 
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by respondent on these items ranging from $125 to $149.50 
(cx 58). 1/ 


Following is a retyped version of an invoice (CX 58) 
showing respondent's cost and ticketed selling prices (in 
handwritten notations) for a number of Bulova watches: 


Hand- 
Written Hand- 
Cost Written Unit 
Quan. Style Description Code Prices Cost Total 
03909 
13220 
13221 
13441 
63378 
63379 
63421 
73216 


Engineer K IDME $149.50 24.95 24.95 
Craftsman AA CLME 125.00 15.95 63.80 
Centennial CLME 125.00 17.95 53.85 
Yankee Clipper G ILME 149.50 27.95 55.90 
Miss America M CLME 125.00 17.95 89.75 
Miss America N CLME 125.00 17.95 35.90 
Concerto N : 125.00 16.95 16.95 
Flight Nurse E : 125.00 18.95 18.95 


KSEEKKKKK 


1 
4 
3 
2 
5 
2 
1 
1 


a ee 


2S ee 

1/ The evidence as to respondent's ticketed selling prices 

for these Bulova watches was based on handwritten notations, 

one of a letter code and the other of prices, appearing between. 
the listing of each watch model and the unit and total price paid 
by respondent. Respondent's general manager (Mr. Ullman) claimed 
that he did not know whether these handwritten notations repre- 
sented the selling prices. Yet he admitted that the handwritten 
letters next to each type of watch listed on the invoice 
accurately translated (with the exception of one digit in the 
second item) the cost to respondent of each watch into the 

letter code used by New York Jewelry (Tr. 161-62, 169, 330-36). 
These two handwritten items, the cost code and the selling 

price, are the precise items that respondent writes on the price 
ticket, attached to each piece of merchandise in the store. 
Accordingly, we are convinced and so find that these handwritten 
notations on CX 58 reflected respondent's ticketed sales price 
for these watches. Moreover, complaint counsel testified that 
Mr. Ullman told him during the investigation that the handwritten 
prices appearing on this invoice (and also on two other invoices, 
CX 57 and 59) represented New York Jewelry's retail selling 
prices; for these items (Tr. 636). 
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The trade area prices for these same items ranged from $36 
to $60, or a markup of about 100% in contrast to respondent's 
markup averaging around 700% (CX 13, 14, 15). 1/ 


While the evidence is not quite so clearcut, the record 
indicates that similar high markup policies were followed 
with respect to respondent's other merchandise. For example, 
stipulated testimony reveals the sale by respondent of a 
“Lord Tash" watch (apparently named after the respondent Leon 
Tashof) for $89.95. 2/ While the cost to respondent of this 
particular watch was not established, all of the non-Bulova 
watch invoices in the record, covering respondent's purchases 
of 164 watches over a nine month period, show that respondent 
paid less than $13 for all but 11 of these watches (the most 
expensive one costing $17.95). 3/ Moreover, since “Lord 
Tash" was respondent's housebrand, it is likely that it was 
among the lower-costing watches represented by these invoices 
and therefore also sold at a similarly high markup. 
Respondent offered no evidence indicating that the pricing 
of this non-Bulova watch was in some way atypical. 


l/ Another instance which would bear out these high markup 
policies of respondent with respect to its Bulova watches 
involved a Bulova watch sold by respondent to a customer, 
Roland Taylor, for $295.00 (CX 9). The watch itself could 
not be located, and so its cost could not be clearly 
established. However, the record does contain evidence that 
the watch was pawned three months after purchase for $10. 
Moreover, the invoices in the record showing respondent's 
purchases of 77 Bulova watches over a five month period 
(Nov. 1965 to April 1966) reveal that the highest price paid 
by respondent for any Bulova watch which it had purchased 

in this period was $39.95 suggesting that the $295 Bulova 
watch represented a probable markup of around 700% (CX 58, 
RX 1-10). 


DY TCC 


3/. CX 60, RX 12, 13, 16-20. 
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The evidence also suggests that similar high markups 
were placed by respondent on a variety of other items sold 
by it encompassing cookware, toasters, irons, clock radios 
and sterzos. While respondent disputes the evidence of the 
prices .at which it sola these items, it does not contest 
the evidencerespecting its costs on the cookware and toaster 
items which ranged from $4.99 to $7.97. The evidence of its 
salesprices for these items, based on handwritten price 
notations appearing on respondent's invoices, indicate that 
these salesprices ranged from $24.75 to $79.50 (CX 57). 

Its cost for its clock radios and stereos ranged from 

$18.05 to $78.25. Ayain based on similar handwritten price 
notations, its selling price for these same items ranged 
from $39.50 to $295.00 (cx 59). In both of these cases 
raspondent's genera] manager claimed not to know whether 

the handwritten notations represented respondent's ticketed 
selling prices. & is curious to say the least, however, 
that respondent's general manager could offer no opinion 
whatever as to what the selling prices were, when he himself 
is responsible for establishing respondent's prices. Even 
with the invoices in hand showing the cost of each item, the 
general manager claimed not to be able to testify as to the 
selling prices of any of the items listed on any of these 
invoices, CX 57, 58, or 59 (Tr. 169-173). Under such 
circumstances his alleged inability to confirm that the 
handwritten notations did in fact represent selling prices 
is of little consequence. The inference that these were 
selling prices is certainly enhanced by respondent's somplete 
failure to offer any contradictory evidence whatsoever. 


We find that with respect to respondent's eyeglasses and 
Sulova watches, its prices for these products greatly exceeded 
the prices charged for like or similar merchandise by other 
retail establishments in the same trade area. We find that 
with respect to respondent's prices on its Lord Tash line 
of watches, and on its cookware, toaster, clock radio and 
stereo items the evidence supports the same conclusion but 
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we are regarding this latter evidence as of only cumulative 
significance. 1/ ! 


In aetermining whether these practices constitute 
unfair and deceptive acts within the meaning of the Federal 
Trade Commission Act, we must start with the premise that 
our responsibilities in administering Section 5 of the 
Federal Trade Commission Act are to protect the most 
eredulous, gullible and unsuspecting customers, FIC v- 
Standard Education Society, 302 U.S. 112 (1937); Progress 
Tailoring Co. v. Frc, 153 F.2a 103 (7th Cir. 1940); Doherty, 


Clifford, Steers & Shenfield v. FTC, 392 F.2d 921 (6th Cir. 
15¢8) . 


Markups of the magnitude fixed by respondent have 
been held unconscionable in cases involving not dissimilar 


ES 
l/ The complaint cited as a specific example of extremely 


high markups, transistor radios costing respondent $3.45 
and bearing price tickets of $59.50, and others costing 
$2.70 bearing price tickets of $49.50 (Complaint, PARAGRAPH 
SEVEN (2), CX 122, Tr. 637, 595)- Respondent did not deny 
that these radios bore such price tickets, but argued that 
the high prices must have resulted from a clerical error in 
misplacing a decimal point. It introduced invoices allegedly 
representing the sales of the great majority of its trans- 
istor radios to show that none of them actually sold for 
$49.50 or $59.50. Yet according to respondent's own 
tabulation, there were no sales of transistor radios at 
$4.95 which presumably would be the intended selling price 
if, as it argued, the $49.50 price really resulted from the 
misplacement of a decimal point on the $49.50 price ticket. 
However, the evidence is at best equivocal and we refrain 
from making any specific findings on this issue since in 
our view a resolution of this factual issue is not material 
to cur findings in this case. 
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consumer household items. 1/ And we have no doubt that the 
use of unconscionable selling prices can, by itself, 
constitute an “unfair” or "deceptive" practice, or an 
“unfair metho@ of competition" in violation of Section 5 
of the Federal Trade Commission Act. In the instant case, 
however, we are not confronted simply with a retailer's 
practice of selling goods at high markups--rather we have 
here a respondent who promises people "easy credit" and 
induces them to sign credit contracts because it is so 
"easy" to take the merchandise--little or no downpayment 
being required and the payments being low--while at the 
same time charging prices which are greatly in excess of 
what other retailers charge, knowing that such customers 
are unaware of this fact. Obviously under these circum- 
stances, the credit is not "easy" to respondent's customers, 
as represented. To the contrary, it is in fact costing 
them dearly since the overall amount of money which they 
must pay respondent for its eyeglasses, for example, is 
twice as much as other optometrists charge and for its 
watches many times as much as these could be purchased in 
the general market. Add to this the bewildering variety 
of finance charges imposed by respondent on its various 
credit transactions ranging from zero percent to 142% and 
it is clear that respondent's customers are not receiving 
easy credit. 


It is not necessary for us to conclude that on the 
basis of some absolute scale, respondent's prices were 
unconscionably high. On items representing a substantial 


lV For example, see Frostifresh Corporation v. Reynoso, 
274 N.y.S. 2a 757 (1966) [rev'd. for trial to determine 


damages, 281 N.Y.S. 2d 965 (1967)] where total credit price 
of $1145 was unconscionable for a refrigerator-freezer 
costing the seller $348; American Home Improvement v. 

Mac Iver, 201 A. 2d 886 (1964) where a credit price of 
$2568 for goods and services valued at $959 was unconscion- 
able; State by Lefkowitz v- I.T.M., 275 N.Y.S. 2a 303 (1966) 
where prices from two to six times cost were unconscionable. 
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part of its business, its prices were in excess of the 
prices prevailing in the trade area. To customers who are 
tola that by patronizing respondent they will get easy 
eredit, we hold that these markup policies together with 
the other credit terms imposed on respondent's customers 
are unfair and deceptive. Representing "easy eredit"” while 
at the same time promising a@iscount and bargain prices, but 
in fact charging prices which substantially exceed the 
trade area price is obviously deceptive. We conclude, 
therefore, that respondent has deceived his customers and 
dealt unfairly with them, through its use of “easy eredit” 
advertising and its markup and other promotion practices. 
When the entire format of respondent's business is 
considered, it is clear that it is attracting customers who 
cannot obtain credit elsewhere by the two pronged, doubly 
deceptive gimmick of “@iscount" prices and "easy" credit. 
As utilized by this respondent, both practices are deceptive 
and are in violation of Section 5 of the Federal Trade 
Commission Act. 


(B) Respondent's Collection Policies 

The complaint also alleges that respondent takes unfair 
advantage of its customers by extending credit to purchasers 
without determining their financial ability to pay and 
thereafter suing the customers who do not meet their credit 
obligations, often obtaining garnishments on their wages. 


The evidence is clear that respondent's credit 
eligibility policies are exceedingly liberal. 1/ Respond- 
ent's newspaper ads (all with the headline "Credit ina 
Flash, says Mr. Tash"), radio commercials, and free gift 
credit cards (which were both mailed to customers and given 
to passers-by on the sidewalk) hammer away at the theme 
that New York Jewelry extends credit to everyone, "Even if 


ne 
l/ The testimony of the credit expert, Mr. Edward Garretson, 
appears in the record at Tr. 443-471, and the credit 
applications appearing in the record are CX 2, 16, 18, 20, 


30, 36, 41, 46, 61, 64, and 65. 
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you never had credit, lost your credit, or others have 

turned you down" (CX 123). It is in fact rather astonishing 
that respondent alleged, albeit meagerly, that it did not 
extend credit indiscriminately. This is astonishing not just 
because it was not supported with any facts (not even evidence 
of a single credit rejection), but primarily because this 
argument contradicts virtually all of respondent's own 
advertising. 


The evidence is also clear that respondent follows a 
rigorous collection policy. The record contains stipulated 
evidence that during 1964, for example, New York Jewelry 
filed 1178 law suits against defaulting customers. In 1965 
respondent filed 1631 such law suits and in 1966, TOM: 20/ 
As for garnishment proceedings, it was stipulated that during 
the 14 month period January 1966 through February 1967 
New York Jewelry filed 411 garnishment proceedings. For 
purposes of comparison, it was further stipulated that the 
C & P Telephone Company during the same 14 month period had 
only 91 garnishment proceedings, the Hecht Company 217, Kay 


Jewelers (with 10 branch stores in the Washington area) 202, 
and Reliable Stores Corporation 305. 2/ All of these stores 
undoubtedly had many times more customers than the 
respondent's 5000. 3/ 


Some appreciation of the percentage of customers who 
have been sued by New York Jewelry can be obtained by looking 
at the approximate number of accounts and the number of law 
suits filed. As mentioned, about 5000 accounts were utilized 
during 1966. During that year 700 suits were filed, or about 
14% of the customers were sued. It is interesting to note, 
however, that the year prior, when 1631 suits were filed, 
the percentage was undoubtedly much higher. Even assuming 
that there were as many accounts utilized in 1965 as in 1966, 


Tr. 483-488. 
485. 


520. 
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1600 law suits for 5000 accounts indicates that 32% of the 
customers were sued. In other words, during 1965, New York 
Jewelry sued about every third customer. 


At first blush these allegations in the complaint 
respecting respondent's eligibility and collection practices 
might appear to rest on a premise that it is illegal or 
somehow wrong or unfair for a retailer to adopt a generous 
policy with respect to the extension of credit. We reject 
any such, premise. To even suggest the validity of such 
a premise would carry particularly harsh overtones for our 
nation today when we are so tragically aware of the almost 
twenty-six million people in our country who are living 
below or just at the poverty line and who can only hope to 
acquire even the bare necessities of life by purchasing on 
time, much less any of the other goods and services so 
consistently advertised in every media as being part of the 
good life in our society. The need in our nation;is for 
more reasonable credit eligibility criteria and for greater 
availability of credit in many areas of our economy - 


Nor do these complaint allegations proceed on any 
notion that buyers--and particularly low-income consumers-—— 
are under no obligation to exercise self-restraint and 
responsibility for their own actions. No one has suggested 
that the law merchant should be suspended because a consumer 
comes from the low-income segment of our society. A 
retailer's credit eligibility and collection practices as 


such are not the thrust of this charge in the complaint. 


On the other hand, it is manifestly unfair to adopt 
a marketing policy which has the effect of luring unsophis-— 
ticated customers into entering contractual obligations 
which in all likelihood they have little understanding of, 
convincing them that the credit is "easy" and prices are 
low and at the same time following a rigid collection 


policy resulting in default judgments and garnishments 
being levied against theix meager wages. 
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It is impossible to assume that customers reading the 
advertisements of this respondent representing "Mr. Tash" 
as one who would make it possible for them to have "the 
good things in life", would realize that the lure of 
extending easy credit to all customers meant that they 
were subjecting themselves to overpriced merchandise and 
the possibility of having their salaries garnished as well. 


Nowhere has respondent alerted its customers to the 
fact that despite its liberal credit eligibility policy, 
it follows a rigorous collection policy and that a delayed 
or missed payment can operate to call the entire debt due 
and subject the buyer to immediate payment of the purchase 
price when the very reason for seeking extended payment 
privilege is the buyer's inability to pay the purchase price 
in one lump sum. J/ 


Certainly it is manifestly unfair to lure a customer 
into purchasing on credit without any regard to his ability 
to pay and din into his ears that the credit extended is 
easy and then turn around and sue every third customer who 
falls for the bait. As a minimum, a generous credit 
eligibility policy must be matched either wth some rational 
basis for believing that the customer can and will pay or 
with an equally generous collection policy. Otherwise, 
the generous eligibility policy itself is dangerously 
tantamount to an inducement to customers to part with 
money under false pretenses. 


SS 

1/ Indeed if respondent's customers read the installment 
contract provisions on this point, they would have found some 
confirmation for their assumptions of leniency by respondent 
on this point since their contracts nowhere stated that a 
missed or delayed payment would call the entire debt due 

put only that if payments were missed the seller "may" 


call the entire debt due. 


We have no doubt that respondent's practices of 
extending credit liberally and of following a rigid 
collection policy took unfair advantage of its customers 
when looked at in the context of its entire maxketing 
practices of luring customers into its store throuyn its 
offer of free gifts, its advertising of easy credit and 
its representations that its merchandise was available at 
discount and bargain prices. The entire thrust of 
respondent's marketing strategy was to lull its customers 
into a feeling that respondent was their friend, would give 
them a break and would give them a better deal' than they 
could get elsewhere. We conclude that these practices of 
respondent are unfair and deceptive and in violation of 
Section 5 of the Federal Trade Commission Act. 


We conclude that respondent has violated Section 5 of 
the Federal Trade Commission Act and that an order should 
be entered. We turn now to 2a consideration of the order. 


THE ORDER 


Because of the hearing examiner's dismissal of this 
case, he did not give any consideration in his initial 
decision to the type of order which would be appropria?:: 
jn the premises. A proposed order was attached to the 
complaint. Respondent has taken vigorous objection to 
some parts of this order. Complaint counsel urges that the 
proposed order, with some modifications, is proper and 
should be entered. We will consider the various provisions 
of the proposed order seriatim. 


Respondent has not interposed any objection to 
paragraph 1 of the order as proposed, and we find the 
paragraph necessary and adequate to deal with the bait and 
switch allegations in the complaint. Paragraph 2 of the 
notice order was not urged by counsel supporting the 
complaint in their appeal brief, perhaps because it covers 
essentially the same practices as are already encompassed 
within the first prohibition of the order. Accordingly, we 
see no need for paragraph 2 of the notice order and are 
deleting it. 
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Paragraph 3 of the proposed order was designed to 
prohibit the misuse of reprepresentations of "discount" 
prices, and similar representations of that nature found 
in the present case. After having the benefit of a full 
hearing in this case, however, it has become apparent to 
us that this provision should spell out more precisely 
the steps respondent should take to avoid misrepresenting 
its prices as discount. The record herein reflected no 
attempt by respondent to check on any trade area prices 
before making claims of "discount eyeglasses." The record 
also disclosed that respondent's prices were substantially 
in excess of the trade area prices on several product lines 
and represented extremely high markups over cost. We 
concluded, therefore, that respondent's representations 
in its advertisements that its prices were discount and 
bargain were flagrantly deceptive. 


In our judgment, the only way in which the public 
interest can be adequately protected against a repetition 
of such misrepresentations is to require respondent to 
make some effort to substantiate the trade area prices in 
advance of making "discount" claims. We are, therefore, 
requiring respondent in paragraph 2 of the order to sample 
principal retail outlets in its trade area before it makes 
such bargain or discount representations and to verify the 
fact that the prices which respondent wants to represent 
as "discount" or "bargain" are in fact significantly below 
the prices charged by a substantial number of the stores 
selling the same merchandise. 


This provision does little more than crystallize in 
order form essentially the same duty that any retailer has-- 
namely, to be able to support any comparative pricing claims 
he may make. (See Commission Guides Against Deceptive 
Pricing, Jan. 8, 1964.) In determining in the first instance 
whether pricing claims are true, we have permitted a respond- 
ent to demonstrate the validity of its claims on the basis 
of evidence of prevailing trade area prices without regard 
to whether this evidence of trade area prices was in fact 
in its files before the claim was made. However, in the 
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instant case, respondent has been found to have flagrantly 
misrepresented its prices. We do not believe that we ought 
to risk subjecting the public to future deceptive practices 
by giving respondent free rein to make any such claims it 
wants to-without first having evidence to support them. 

To protect the public interest here, therefore, we are 
requiring respondent to gather its evidence before making 
the representations and to keep the evidence available for 
a reasonable period thereafter so that we will be able to 
determine whether it is in fact complying with the order. 


Paragraph 4 of the notice order which accompanied the 
complaint would prohibit the inclusion of costs attributable 
to the extension of credit in the stated "cash" price of 
merchandise. Complaint counsel proposed essentially the 
same provision in their appeal brief (paragraph 3, A.B. 45), 
and respondent raised no objection to it. Paragraph 6 of 
the notice order prohibited misrepresentation of the fair 
market value of the merchandise. Complaint counsel, 
however, did not urge the adoption of this provision. 
Rather, they proposed a provision prohibiting credit sales 
to low-income customers at prices which greatly exceed the 
trade area prices unless a substantial number of sales are 
made at those same prices to customers paying cash 
(paragraph 4, A.B. 45-46) - Respondent vigorously opposed 
this provision on the dual grounds that it was either too 
vague or an improper limitation upon the maximum prices 
which respondent could charge (R-B- 54-58). Respondent 
also objects to the last provision of the notice order 
(which is also urged by complaint counsel) on the grounds 
that it is too vague. This is a catch-all provision 
prohibiting credit practices which unfairly exploit low- 
income members of the consuming public. 


We have considered respondent's objections to these 
paragraphs and have concluded that some modification is 
appropriate. It is indeed difficult to tailor cease and 
desist provisions which are sufficiently precise that 
respondent can be certain of the full extent of the 


D. 8714 


prohibited practices, but provisions which will at the same 
time protect unsophisticated customers from the variety of 
tactics which can be used to take unfair advantage of them. 


As we stated in our discussion of the complaint 
allegations, we did not find that respondent's prices were 
"yunconscionably high" in an absolute sense that would, 
without more, violate §5 of the Federal Trade Commission 
Act. Additionally, we did not find that the practice of 
recouping in the markup on "cash" prices a portion of the 
expenses of extending credit was, by itself, an unfair or 
deceptive act or practice. Rather, we believe that these 
practices are deceptive because of respondent's misrepre- 
sentations of "easy credit" through which it has lured 
low-income customers into exceedingly harsh contractual 
obligations and that the order provision with respect to 
these easy credit misrepresentations will cure the 
deceptions found here. 


Paragraph 3 of the order being entered herein prohibits 
respondent from representing that its terms of credit are 
easy. The record amply demonstrates respondent's gross 
abuse of "easy credit" advertising, including its 
@eceiving customers into thinking that they had "preferred" 
credit ratings. In fact respondent's terms of credit have 
been “easy” only in the very limited sense of being readily 
available, but have in all other respects been exceedingly 
harsh, not only in terms of the finance charge itself, but 
also according to the provisions of the various contracts 
utilized by respondent and its extensive use of legal 
proceedings to enforce its credit contracts. We do not 
believe that there is any effective means available of 
preventing respondent's misuse of "easy credit" advertising 
short of an outright prohibition. We could prohibit the 
use of “easy credit" advertising in connection with some 
types of harsh contractual provisions, but respondent would 
surely be able to create new, equally harsh provisions. 

We could also prohibit respondent from levying excessively 
high “finance” charges, but to ao so would only compel 
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respondent to conceal an even greater portion of its credit 
expenses in its "cash" markup than it does already. 
Respondent's entire marketing strategy is directed to 
individuals who cannot pay cash and who cannot obtain 
credit elsewhere. The number of lawsuits and garnish- 
ments which respondent has initiated is extremely high. 
Such collection expenditures obviously mean that respond- 
ent's method of doing business on credit is costly. To 
conduct a profitable business, respondent will have to 
recoup these expenses in some manner--either through the 
markup built into the “cash" prices or through supplemental 
charges to credit customers. 


We cannot predict the precise means which respondent 
might employ to recoup its credit expenses, whether in the 
form of high markups or high interest charges, or both as 
it has charged here in many transactions. Certainly one 
fact is clear--respondent's credit is not "easy". The only 
effective measure by which to prevent the deceptions 
involved in respondent's easy credit representations is 
to put an end to the "easy credit" illusion. This 
prohibition does not preclude respondent from advertising 
that its credit is readily available if in fact it extends 
credit to those who may be unable to obtain eredit else- 
where and it is careful not to misrepresent that other 
terms of such credit are lenient. On the other hand, if 
respondent should decide in the future to alter its 
marketing strategy so that both its cash price and its 
finance charges are in fact "easy" compared to terms which 
are generally available, then it is free to petition the 
Commission for a modification of this order under §3.72(b) 
of the Commission's Rules of Practice. 


Paragraph 4 of the order requires that if respondent 
makes any representations as to one or more of the credit 
terms available (for example, "no money down" or "pay only 
a dollar a week"), then such representations are to be 
accompanied by an explanation of all the credit terms in 
a manner which can be easily understood. Paragraph 5 
provides that representations of percentage rates of 
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finance charges are to be in terns of the annual rate. 
These provisions are substantially identical to the 
requirements of § 128 and § 144 of Public Law 90-321, 

the "Consumer ‘Credit Protection Act", enacted May 29, 
1968, Title I of which “rruth in Lending") is to become 
effective on July 1, 1969. Paragraph 6 of the order 
provides that respondent disclose to its customers before 
completing the sale the details of the finance charges 
being imposed. ‘This is similar to § 128 and § 121 of 

the Truth in Lending Law. 


The Consumer Credit Protection Act does not, of course, 
in any way pre-empt the Commission's jurisdiction over 
deceptive acts and practices in commerce, even if such 
acts may involve credit practices. There is no suggestion 
in the law or in the legislative debates which preceded 
its enactment that it was designed to pre-empt the 


Commission's jurisdiction. The purpose of that law is 

“to assure a meaningful disclosure ot credit terms so 

that the consumer will be able to compare more readily 

the various credit terms available to him and avoid the 
uninformed use of credit" (§ 103). Our jurisdiction, on 
the other hand, stems from unfairness and deception and 
has traditionally extended to credit practices as well as 
all other types of sales and promotion practices which 

are unfair or deceptive. It is important that our orders, 
when requiring disclosure of the same credit information 
as is required by the new law, employ the same definitions 
so that ambiguities and inconsistencies are avoided. 
However, where as here the order is designed to eliminate 
deception, and not merely to ensure uniformity of disclosure 
of relevant credit data, its terms must go beyond the 
requirements of the Consumer Credit Protection Act. For 
example, paragraph 6 which bears upon the disclosure to be 
made to any customer making 2 purchase on credit, requires 
the disclosure to be made not only in writing, but also 
orally. A substantial proportion 


-49- 


D. 8714 


of respondent's customers lack sophistication and education 
(see Appendix A to this opinion). It is unlikely: that many 
of them could read and clearly understand all of these terms 
as they are contained in the written contract. Therefore 
in our judgment it is essential that respondent be required 
to make these disclosures orally to its customers: at the 
time when the price or the terms of credit are first 
discussed or referred to with the customer. 


We have also concluded that it is essential that the 
disclosures required to be made in paragraphs 4 and 6 be 
made with respect to all credit transactions. The Consumer 
Credit Protection Act exempts certain sales from its 
disclosure requirements (Section 128 (a) (7) (A) and (B))- 
Many of respondent's sales have involved finance charges 
of less than $5.00. As Table B attached jllustrates, the 
true annual percentage of these finance charges was 
substantial, ranging from 15% to 45% (contracts 14-20 in 
Table B). On small purchases with credit extending only 
over a brief period of time, finance charges of less than 
$5 can represent a very substantial percentage rate, and 
customers solicited by this respondent must have some idea 
of how costly the eredit is which respondent is seemingly 
so generous in extending. Accordingly, we have concluded 
that respondent must make the required disclosures with 
respect to all of its credit transactions. 


We believe that the provisions of this order are "as 
specific as the circumstances permit" without unduly limiting 
respondent's freedom. 1/ To issue any more lenient order 
woulda be over-protection of respondent's merchandising 
practices at the expense of low-income members of the 
consuming public who can least afford to be deceived. If 
respondent cannot operate in the future as freely as it has 
in the past, it must remember that "having been caught 
violating the act, [it] must expect some fencing in." 2/ 


_ 
l/ EFT v. Colgate-Palmolive, 380 U.S. 374, 393 (1965). 


2/ FTC v. National Lead, 352 U.S. 419, 431 (1957). 
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finance charges are to be in terms of the annual rate. 
These provisions are substantially identical to the 
requirements of § 128 and § 144 of Public Law 90-321, 
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of respondent's customers lack sophistication and education 
(see Appendix A to this opinion). It is unlikely that many 
of them could read and clearly understand all of these terms 
as they are contained in the written contract. Therefore 

jn our judgment it is essential that respondent be required 
to make these disclosures orally to its customers at the 
time when the price or the terms of credit are first 
discussed or referred to with the customer. 


We have also concluded that it is essential that the 
disclosures required to be made in paragraphs 4 and 6 be 
made with respect to all credit transactions. The Consumer 
Credit Protection Act exempts certain sales from its 
disclosure requirements (Section 128 (a) (7) (A) and (B))- 
Many of respondent's sales have involved finance charges 
of less than $5.00. As Table B attached illustrates, the 
true annual percentage of these finance charges was 
substantial, ranging from 15% to 45% {contracts 14-20 in 
Table B). On small purchases with credit extending only 
over a brief period of time, finance charges of less than 
$5 can represent a very substantial percentage rate, and 
customers solicited by this respondent must have some idea 
of how costly the eredit is which respondent is seemingly 
so generous in extending. accordingly, we have concluded 
that respondent must make the required disclosures with 
respect to all of its credit transactions. 


We believe that the provisions of this order are "as 
specific as the circumstances permit" without unduly limiting 
respondent's freedom. 1/ To issue any more lenient order 
would be over-protection of respondent's merchandising 
practices at the expense of low-income members of the 
consuming public who can least afford to be deceived. If 
respondent cannot operate in the future as freely as it has 
in the past, it must remember that “having k2en caught 
violating the act, [it] must expect some fencing in." 2/ 


FTC v. colgate-Palmolive, 380 U.S. 374, 393 (1965). 


Lo 


FTC v. National Lead, 352 U-S. 419, 431 (1957). 
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CUSTOMER PROFILES 


1. Roland Taylor: 50 years old, Negro, employed by Manger- 
Annapolis Hotel as elevator operator earning $60.00 wages 
per week with no other income to support himself, his wife 
and his one child. He had no driver's permit and no bank 
accounts. The only other account appearing in his credit 
application was "Calvert Credit Corp." He noticed New York 
Jewelry's advertising for a free eye examination. He went 
there and was told he needed three pairs of eyeglasses-— 
one for television, one for reading, and one pair of 
bifocals. He was sold three pairs for $59.50 each plus 
finance charges. This contract called for no downpayment 
and failed to state the number, amount, or interval of 
installment payments. Two months later, while he had an 
outstanding balance of $213.30, he was sold a Bulova watch 
by respondent for $295, a cigarette lighter for $24.95 and 
a heater for $22.50, plus $63.54 carrying charges, with no 
downpayment. His outstanding balance then totaled $629, 

or 20% of his annual wages. Three months later he was 
financially in distress and pawned the watch for $10 

(CX 9, 20, 21; Tr. 575-589). 


2. Preston William White: Single, Negro, employed for seven 
or eight months at the time of the hearing by a linen service 
earning $60 per week gross wages. He testified that at the 
time of one transaction with respondent he was employed in 
the cafeteria at the Pentagon receiving a gross of $79 - 
every two weeks. The credit application says he worked for 
Union News at Union Station, but perhaps that was filled out 
at a different time. It fails to reveal Mr. White's wages, 
how long he had been employed by Union News, or how long he 
had lived in the area. It fails to disclose Mr. White's 
address or whether he owns or rents his residence. It does 
reveal that he had no other charge accounts, no bank 
accounts, and no driver's permit. Mr. White purchased a 

pair of eyeglasses from respondent for $59.50 on March 30, 
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1966, bringing his total account with respondent - at 
time to $197.33. With respect to this transaction, 
Mr. White testified as follows: 


"Q. Did they tell you what this document 
was, Mr. White? 


“A. You mean before I signed it? 


"Q. Before you signed it or after you 
signed it, were you aware of what you were 
signing? 


“A. Well, I knew a little bit about how 
to open an account. As far as signing 
this contract, they told me to sign a 
contract and I signed it. 


“QO. What did they tell you this contract 
was for, Mr. White? 


"A. They told me to read it and they told: 
me what it was about. 


“Q. What did they tell you it was about? 
Do you recollect? 


"A, I just read the printing. I read the 
printing on it. They have something you 
read before you sign. 


"Q. Can you tell me what this is? 


"A. This is the contract here. 
"Q. Do you know what it is for? 


“a. It is for, when you open an account, - 
you have to go by it." 


(CX l, 2; Tr- 102-116) . 
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3. Mary Daughtry: husband's age 39, Negro, employed by 
Country Club Cleaners, husband employed by Northwest 
Development Corp., previously employed by Safeway. The 
credit application fails to state salaries or positions held 
or whether she and her husband are buying or renting their 
dwelling. Mrs. Daughtry was walking by the New York Jewelry 
store when a man standing in front of the store handed her 

a card and told her to enter the store to receive a free 
gift. She did enter ana received a plastic flower as her 
gift. Mrs. Daughtry purchased an electric mixer from 
respondent for’ $79.95 and signed one of respondent's 
contracts in blank on Dec. 26, 1964 (CX 31, 16 and 17). 


4. Walter Whitfield: age, race and employer have all been 
left blank on this credit application, unlike most of the 
others. It lists three friends or relatives and gives his 
wife's name as Nannie. There is no information provided as 
to length of time living at present address, whether buying 


or renting, or as to driver's permit, bank account or charge 
accounts. The record contains one of respondent's contracts 
executed by Mr. Whitfield with the total price filled in. 
Mr. Whitfield's stipulated testimony reveals that this 
contract was blank when he signed it. At the time 

Mr. Whitfield was employed by Cafritz Realty Company in 
Arlington, Virginia, earning $56 per week to support his 
wife and four children. He had been approached during his 
lunch break by a man who sold him a "Lord Tash" watch for 

$2 a week without inquiring how much Mr. Whitfield was 
earning. Mr. Whitfield thought $89.50 would be the total 
price, but the contract in the record states $101.63 with 

no itemization of cash price, sales tax, or finance charges. 
Mr. Whitfiela's watch started losing time; and when New 
York Jewelry refused to repair it, he stopped making 
payments. New York Jewelry sued Mr. Whitfield and 
garnished his wages (CX 4, 18, 19). : 
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5. Synithia Gray Washington: 19 years old, single, Negro, 
employed for one week by G.S.I. (presumably, this refers to 
General Services, Inc., an organization that operates 
cafeterias in government buildings). She was previously 
employed by People's Drug Store. Neither positions nor 
wages were noted on the credit application, but her 
stipulated testimony reveals that she was a waitress 
earning $1.25 per hour. Miss Washington had no driver's 
permit and no pank account or other charge account. One 

day when Miss Washington was walking by respondent's store, 
she was given a card and invited into the store by a man 
sitting at the door who told her she could get a free gift 
inside. She entered and received a pack of needles as her 
gift. She observed respondent's sign offering a 'free eye 
examination and had her eyes examined. She was told she 
needed glasses, but said she did not want any. Respondent's 
salesman convinced her to buy a pair by saying that the 
glasses had already been made up for her and could not now 
be sold to anyone else. She signed the contract’ for the 
eyeglasses, the total price being $70.15. She also 
purchased a wedding set for $150, plus tax and finance 
charges. She returned this five days later. She also 

tried to return the eyeglasses, but respondent refused to 
accept them and to cancel the contract. Then Miss Washington 
secured the assistance of a lawyer working for the Neighbor- 
hood Legal Services Project, and respondent permitted the 
glasses to be returned (CX 5, 41, 42, 43/44 and 45). 


6. Johnnie Bruce Johnson: 20 years old, single, 
employed as a truck driver earning $75 per week. He was 
renting his residence for $10 per week and previously 
lived in North Carolina. He had no bank account and no 
automobile, but he did have an account with one other 
store. On July 21, 1966, Mr. Johnson purchaced'a pair of 
wedding rings from respondent for $125 and two pairs of 
eyeglasses for $47, all on time. About a week later he 
bought a watch from respondent for $50 (CX 6, 46, 47 and 
48). 
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7. dohn Edward Freeman: 20 years old, single, Negro, 
employed by A & P Food Store as a stock boy earning $72 
per week. Mr. Freeman had no driver's permit, no bank 
account and no other store accounts. He was walking by 
respondent's store when a man sitting in front of the store 
invited him in for 2 free eye examination. He entered and 
had his eyes examined. He was shown some merchandise and 
selected a ring for $79.50. Respondent's salesman then 
told him that his eyeglasses were ready. He explained 
that he did not want any eyeglasses. He was finally 
persuaded to take the glasses for $59.50 when the salesman 
said they had been made to fit Mr. Freeman and could not 
be sold to anyone else. Mr. Freeman later defaulted on 
his payments, Was sued by respondent, and his wages were 
attached. He was represented by an attorney for the 
Neighborhood Legal Services Project, and the suit was 
dismissed and the attachment released (CX 7, 36, 37, 38). 


§. Mrs. Minnie Alice Henry Fitzgerald: 24 years old, 


employed as a countergirl at the Shoreham Drug Store, 
earning $85 every two weeks as the sole support for herself 
and her five children. She rented her residence for $50 
per month. She had a savings account, but no checking 
account, no other store accounts, and no driver's permit. 
She received a card in the mail from the New York Jewelry 
store offering a free gift and free eye examination. She 
had her eyes examined there and was told she needed reading 
glasses and sunglasses. She signed one of respondent's 
contracts for two pairs of eyeglasses at $59.50 each plus 
$21.42 in carrying charges, payable $10 every two weeks 

(cx 8, 30, and 31). 


9. James and Alfreda_Stubbs: age not shown, Negro. Husband 
is a construction worker earning $69 per week; wife is not 
working. They have no driver's permit, no bank account 

and no other store accounts. They purchased a used TV, an 
antenna, 1 pair o& eyeglasses and a service guarantee from 
respondent for $193.50 payable $6 per week (CX 61, 62 and 
63). 
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10. Arthur Pratt: 49 years old, Negro, married, employed 
by the Department of Agriculture earning $97 every two 
weeks. He paid $62.50 rent per month. Mr. Pratt had no 
bank account, no other store accounts and no automobile or 
driver's permit. On April 16, 1966, Mr. Pratt signed one 
of respondent's installment credit contracts fora used TV 
for $69.50, plus a $35 service guarantee. With a previous 
$16 balance, the contract totaled $131, payable $7 every 
two weeks. On July 9, 1966, Mr. Pratt signed another 
contract for a pair of eyeglasses and two watches totaling 
$119. On September 17, 1966, he signed another contract 
for another pair of glasses for $17.00 (CX 64, 65, 66, 67, 
68 and 69). | 
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HEARING EXAMINER LYNCH: Mx Epstein, will you call 
your first witness, sir? 

MR. EPSTEIN: ere seen Honors 

EOS of the number of witnesses appearing here, 
counsel for both parties have agreed that we would have stipula 
tions to dispose of. . 


HEARING EXAMINER LYNCH: Do that after the witnesses 


are called. 


MR, EPSTEIN: The Commission calls Mr. Preston William 

White. ; 

; zk : 
HEARING EXAMINER LYNCH: Is this one of the witnesses? 


MR. EPSTEIN: This is one we had listed. 


PRESTON WILLIAM WHITE: was thereupon cae as 2 witness 


for the Commission and, having been SESS duly sworn, testified 


as follows: : : : 
DIRECT EXAMINATION 


By Mr. Epstein 


Q Mr. White, will you give the reporter your full name and 


address? : 


A Preston William White, 5526 9th Street, Northwest. 


Mr, White, were you subpoenaed here to testify? 


- Where are you employed, My, White? 


Q 
A Yes. 
Q 
A 


I am employed now at C. and C, Elite Linen Service. 


How long have you been employed there? 

I have been employed there for seven oy eight months now, 
Can you tell us what your wages are? : 
My wage is no more than $60 a week. 

Is that your takehome pay, $60 a week? 

No. 

Your gross wages are $60 a week? 

Yes, 

Are you married? 

No. 

Do you have any family that you support? 


No, 


Are you famiitar with a company known as the New York 


Jeveiry Company? 

A Yes, I am, 

fa) How are you familiar with this company, sir? 

a How I got involved with them exactly: z happened to be 
coming by the store, you know. I was not ‘00 interested in 
credit, but the way they have it set up, they nave a person on 
the outside who says "Would you like to come m and get this 
gitte" And you do not know what kind of a gift until you 
inside for curiosity, and that is how I happened to, They asked 
Myould you 11ke to open an account?" So, I thought it was a 
watch or something, and I dtd not know what it was, and after I 


realized that it was a pen. 
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ould you teil us where the store 4s? 

Seventh street. I do not know the addadresse 

Seventh Street, Northwest? 

Yes. 

You went into the store for this gift, and you talked to 
smeone in the store, Did you have a conversation with somebody 
in the store? 

A Oh, yes. 
Q Would you tell us what this conversation was? 

What did the man tell you? 

4 Actually, when I got in the store «= I just remembe? & 14ttle 
pit of it, It has been 50 jong ago. 

Q Yhnen was it? Do you remember? 

yeare I do not remember exactly.: 

Q To the best of your recollection, would you tell us whet 
happened? 

4 When I went into the store, they gave me the gift, and they 

a skeds "Do you want anything?" "yould you like to open up an 


account?" 


After you realize you got in there and you aid not get 
anything but a pen -- so I opened an account at the time, It 
a3 not the point that I did not want to pay the people, pecause 


you Bee, I toia the man -=- 


HEARING EXAMINER LYNCH: Just answer the question, 


please. 
BY MR, EPSTEIN: 
9 In opening up the account, ur, Wnite, did you buy something 
that day? 
A No, I aia not buy anything that day I do not think. 
Q@ Did there come a time when you bought something from the 
New York Jewelry Company? 
& Yes, I put money gown on a watch, 
© Do you remember what Kind of a watch it was? 
A I do not remember. It was a swedish-made watch. 
Q In opening up the account, aid you have conversation with 
semebody in the store about opening up the account? 
4 Yes. 
© What aid they ask yous Mr. Voite? hat was the nature of 


that conversation?: 


& | They wanted m to open up an account, and they asked me 


where x worked and all that. 

Were you working at that time? 
‘Yes, I was yorking at the time. 
Where were you working? 

I was working at the Pentagon. 
Yhat was your job there? 

_In the cafeteria, 

What were your wages at that time? 


" — got paid every yo weeks, but the wages were $79. 
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4s gross, ‘They take out a few things. I aid not get all that 
money. 
Q Now, Mr. white, I will ask you -- 
| mR, EPSTEIN: First, I will ask to have this marked 
as an exhibit. | 
(Discussion was had outside the record.) 
BY MR, EPSTEIN: 
OQ Mr. tnite ? when you had this conversation and "you setected 
the watch, did you sign a paper? - : 
HEARING EXAMINER LYNCH: My recollection of the record 
45 that you asked the witness with respect to whether or not he 
opened up an account. 
MR, EPSTEIN: let me back up a bit. 


By Mr. Epstein: 


Q Yhat were the questions they asked you when you opened 


the account with them? 

A The procedure, Like in any store that you g° to; ee aek 
vag kind of scared because I never had any account before I got 
this account. So, they aeceptea me anyway. 

Q@ Do you trade 4n any stoxes in Washington? 

A No. 

0 Have you bought merchandise from any other store in town 


where you haé a eredit account? 
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4 No. 

> after they Kad asked you these questions, aia you buy this 
watch you were talking about that day? i = 
A The whole compiete price? 

Q Did you agree to buy the watch that day? 

Well, at 4g kind of hard to remember, It has peen so iong 
ag. | | 
| HEARING EXAMINER IYNCH: The witness said that he 
aid not make a purchase, that he did not make a purchase wmtil 
gpubseauentiy, after the opening of the account, At the tine 
He aid, he bought a watch. | 

That is ny recoliection of his testimony, 
By Hr. Epstein: : 
Q Yhen did you make the down payment on this watch, Mr. 


white? 


— 


pacic _. Tt hag peen-so—long 


has bee ~~ I may have mide 4% at the same 


A TL velieve the next time I made a down payment when I came 


time. 
Q you took the watch with you? 


A vhen I made my payment, I put something gown on it, 


Q But as I understand -- 


MR. EPSTEDN: I want the record to be clear on this, 


“your Honor. 
By Mr. Epstein: 


0 Do I understand that you are not clear in your mind yhether 
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or not you made a payment? 

A It has been so jong. 

Q Not, at the time you made this down payment on the watch, 

lr, Yhite, aid you sign a paper with the New York Jewelry Company? 
Did you sign your name to oe document while you were there? 
Did they ask you to sign anything? 

A I am not sure. I think so. 

© Well, I will put in front of you what has been marked as 

Commission's Exhibit 1, and ask you, Mr, thite, if you recognize 

your signature on this document. 

A Yes, that ts my signature. Yes, that is mine. 

Q Could you tell us -- Do you remenber, Me. Khite, when you 

signed this document? 

A Well, I signed it right after I got the account with them, 

after I realized that they wanted me to open an account. 

Q Did they teil you that this document was, Mr. Whive? 

A You mean before I signed this? 

ra) Before you signed it or after you signed it, were you 

avare of what you were signing? 


A Well, I mew a little bit about how to open up an account. 


— 


ee 
AS fav as signing this contract, they toid-me to sign a contract 


na ft signed 46. 


Q What aid they te1i you this contract was for, Nr, Vhite? 


A ‘They toid me to read 1t and they told me what it wag about. 


ae —— 


a 


What atic they teil you it was 3 about? oe 
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Do you recolicct? 


They have something you read before you sign. 
Q Can you tell m what this 1s? 
Q Ynat ts the contract for? 
Do you know what 4t is for? 
It is for, when you open an account you have to go buy ite ; 
HEARING EXAMINER IYNCH: JI did not get the answer. 
will you read the answer? : 
(The record was read by the certees) 
By Mr. Epstein: 
Q Do you remember having signed this in the New York Jewelry 
Company? Tais paper is a CODY. : 
WR. EPSTEIN: Let me point out that the witness is 
Looking at a cory of the original waich has been made. 
By Ww, Epstein: 
i] But you do yreengnize this paper as the one you eeered at 
hat time? 


A Yes, 


WR, EPSTEIN: .I offer Commission’s Exhibit 1 in evi- 


MR. MC KEAN: No objection. 
HEARING EXAMINER IVNCH: It may be received. 


(The cocwment heretofore marked as Cormais- 
sion's Exaibit 1 was ¢ yeceived in evidence. 
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By lir. Epstein: 
Q Now, Mr. white, coming pack to this contract that you say 
you signed yhen you opened the account. 

Yas there other uritingson the parts that had been filled in, 
when you signed this contract? 

In other yords, were there other weitings, sndicating 
to you the writing at the top, the pen notations of the 4tem, 
ana the items down here? 

Were all these writings filled 4n at the time you signed 
this, Mr. wnice? 

A NO. 

Q youida you tell us what i¢ looked like when you signed 
this? ar: 

4 It was a blank piece of see - As fav as this “Man's 
waten", I did not sign that. Ali the bilis, and how much 1% 
added up to, that 1s thetr doing, but, so far as m filing 
ous the application, you know, where I york, and all that. 


Q Now, is this writing Gown here in you handwriting, down 


at the bovtom of Commission's Exhibit 1? 


Is this you handwriting? 
A No; that 4s not mine; only Uy name, 
@ So, in tietwo places where you signed your name, that 1s the 
only thing that you had signed? 
A 


a) Nou, Hy, Waite, I want to asi you -- 


mR, EPSTEIN: First, may I have this marked? 
(The docunent referred to yas marked = Commission's 2, 
_ for identification.) | 

By Ur. Epstein: 
@ How much did they tell you 4% was? Did they tell you how 
much the watch was that you got at New york Seuelry? Dia they 
#11 you the price? | 
A Well, no, No, they aia not tell me the price. 
Q What aid they te12 you about the cost of tne watch, Mr. 


White? 


a I put the down payment on ‘the watch. They told me after- 


wv ards 1% was $85. 
Q Now, Mr. Khite, yhat was the agreement that you made t> them 
to pay for the watch? | 
hat were the terms that you were going to pay for 1t? 

A I agreed to pay -~ at the time I could pay that much, It 
j| was about $15 to $20, , 

HEARING EXAMINER IYNCH: Doesn't the contzet speak for 
4tseif? | 

MR, EPSTEIN: My question in that atrection was whether 
the witness ned recoliected the transaction vinich had occurred 
ma I just wanted to make swe that we were clear that he did. 
By Mr. Epstein: 
Q Now, Mr, Waite, I want to put before you wnat has been 


maried for qaentification as Commission's Ehtpit 2 for Be 


iii 
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cation, This is a Copy. I want to ask you whether Commission's 


Exhibit 2, in its original form, looked like this yellow card 


tint Icam showing you. 
MR, EPSTEIN: I want to make clear that the witness is 
seeing a xerox COPY, which is white. 
I want to ask you, Mr. Vhite, do you remember having 
seen this card at New York Jewelry Company? 
THE WITNESS: Yes, I remember that. 
By Mr. Epstein: ) 
Q I want to ask you: When they were talking about where you 
worked, and the ‘questions they asked you, did they make notations 
on this card, a copy of which is in your hand? — 
Does that refer to information concerning you? 
Yes. 
MR, EPSTEIN: I offer Commission’s Exhibit 2, for. 
saentification in evidence. , . 
HEARING EXANINER IVNCH: What is that supposed to be? 
MR, EPSTEIN: This 4s the credit application for Mer. 
White, That reflects the answers to the questions he was asked 
& New York Jeveiry concerning where he worked, ana so forth. 
HEARING EXAMINER IYNCH: as I understand the witness’ 
testimony and the way you have been interrogating the witness, 
Mr. Epstein, you introduced Commission's Exhibit 1 which is a 
conditional sales contract dated March 30, 1966, and, as I 


mea the account in January of 


eles 
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sme subsequent there- 


not make a purchase until somet 


1966 and did 
4s indicated by Commission's Exhibit 1. 


to, which I asstne 
Commission's Exhibit 2 


For, the purpose of the record, . 


45 what you were referring to when you questioned the witness 


sit to the respondent's place of business; 


concerning his first vi 
for the purpose 


and that was the Pilling out ‘of: an application 


of receiving credit. Is that right? 


MR. EPSTEDY: Not exactly. 


HEARING EXAMINER LYNCH: The witness clearly stated 


sent in and opened an account and aid not recall Just 


that he \ 
‘made a down payment on the 


sent in and made 4 purchase » 


when he 
watch, Tren; you 4ntroduced a conditional sales contract 


nsaction, which is very 


are introducing Exhibit 2 uhich seems to me is your premise » 


of the witness going in and. 


showing the tra clear to me; put now you 


the, original premise » receiving 2 
gountain pen and establishing eredit. 
Taat is the wey Lt went in. 


THE WITNESS: 
Is that vr rat—-you Signe "oS ES 


HEARING EXANTRR LYNCH s 


Comnisston'’s cowmsei showed you this, when you mace 


application for credit, the first time you ne 4nto the 


store; co you reC all? 
I am trying to get the record Beenscite 
application and signed 2 


you first went in and mace 
ater and actually purchased 


paper, Then, you teft and came baclc 


something. 
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THE KITNESS: My signature is here. 

HEARING EXAMINER LYNCH: This is what you signed fhe 
first time you vent into the store. Or do you have 4 recollec- 
tion? 

THE WITNESS: TF know I signed the paper. I do not 
Know exactiy. It has been so iong. 

HEARING EXAMINER IYNCH: I am just trying to get the 
recora straight. . 

HR, EPSTEIN: f think the witness was unclear as to 
exactly when he first went in. IL think he said near the beginnin 
of the year. TL think he said January. He further had some ques~ 
tion in recollecting whether he mx.e the d@own payment at the 
time he first went in or whether it was 2 time iater. He said 
4% was one or the other. | 

HEARING EXAMINER IVNCH: The record speaks for itself. 
Go ahead. 

By Mr. Epstein: 

@ ir. White, after you had egreea to sign the paper and 
agreed to buy this watch, did you continve making payments on 
the watch? 


4 Yes, I made pretty good payments on the watch. 


cA) Yhen you rent Snto the New York Jewelry Company to make 


payments » aid you aiso buy other merchandise in Neu York Jewelry? 
A It was some tine after I bought one, then I bought another. 
Q 


fhaother watch, 1 1 4 
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Q After you bought the second watch, did you buy other mer- 
chandise from New york Jevelry? 
A | One more ring, that 1s all. 
fa) Altogether, you pought two watches and a ring? 

Over what period of time? 
A No more, until the end part of last year. | 
Q Had you paid for the first watch, when you pouvgnt the 
second? 
A Yes, I paid for the ring and one yatch,. 
Q Had you paid for second watch when you pont the ring? 
A No, I had not finished paying for that. 
(a) Now, Mr. White, vhen you made payments to New York Jewelry 
Company, how aia you make these payments to them? 
A Well, what they asked me to pay, 42 I could pay it I would, 
ad if I could not I yould tell them anyway ahead of time. 
Q Do you go into the store in person or do you mail the 
payments to them? | 
A you can Go it either Way e 
Q Which do you do? 
A I mace mine in person. 


G then you mace the payments in person, aia you have any 


conversation with anyone in the store ken you went in to make 


payments? 
4 Well, employees they have; wer you come into the stores 
he always say -- I do not Imow whet he is suppose sed to say, but. 
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he would ask me what I would like today, regardiess. He does 
not know if you have got credit for 4t, put he yours stiii ask 
you the question. 

Q Does he ask you this everytime you G0 anto the store; Mr. 
VYhite? 

4 eli, I do not know -=- he did not ask me everytime. 

cA) But he asked you a great number of times? 

HECRING EXAMINER LYNCH: Mr. Epstein, this is your 

yitness and this is direct examination. Do not jead the witness. 


"re agked you a great number of times?” That is lead- 


Strike the auestion. 


QO -M, Enite, how long have you Lived on 9th Street at you 


present residence? 
4 I have lived ‘there seven months -< No, excuse me, I have 
tived there at least two years Now, 
@ Vheze did you live before that? 
A I lived with my uncle. 
Q Nr, White, do you have any accounts where you buy merchandise 
from any other stores in Wachington? 
A No, after I realized -- 
HEARING EXAMIMGR IYNCH: You ares the avestion. 
THE WITHESS: No. 
IR, EPSTEIN: I have no further avestions, Your Honor. 
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$290 620-4266 


VR. EPSTEIN: It is clearly indicated what the watch 


is. But there is a problem of getting a duplicate. This is a 
nodel: manufactured in 1957. It has not been readily available 
to Bulova for seven or eight years. It is smpossibie to go to 
Bulova to get a replacement, and, as & matter of fact, Mr. 
Taylor alleges that he purchased the natch from New York 
Jewelry for $300 and the Commiserion 4s not prepared to reim- 
purse him for $300 to keep this as an exhibit in evidence here. 
2 MR, MC KEAN: Let me point out something elise. We 
have viewed this watch before. This was in the possession of 
Commission's counsel along with other exhibits that they were 
going to osterimn evidence. | They asked if we would admit the 
authenticity of the particular item. That vas the purpose of 
our examination, and I think that I indicated to them on other 
things they actually showed we were willing to admit the 
authenticity, but EE reasons that will come out in the testi- 
mony L presume I was advised not to admit the authenticity of 
the watch nor to admit thes it was purchased | at New York 
Jevuelry. I admit thes it was given to Commission's counsel by 
Mr. Taylor and has been tn their possession all the way througn, 
but we do not kmow the answer right now. | 
We, frankly have -- let's call then -~ “doubts or 


hesitatcions" about this particuler watch. For that reason, 


* 


+ 


tg Be Wag Wortlegton 1, 0. C 


= ey. 
oT 


tes me suggest that it be physically present during the rest 


ics tne hearings. And iets me see the epesees- I have no wish tel 
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the Commission and, having Vireo. gyorn, testified as 


= PL Liorss 


3 DIRECT © 


4 
Q For the record, Nr, Ulbusn, wat tate your name and 
adéress to the reporter. 
Eugene Ulimen, 


Urey at - aaa 
vrneat is your acaress? 


9039 Sligo Creek Parkuar. S+-ve is : é Aparte- 

Mir, Ullman, where are you 

New York 

How iong have you peen cmploycd there? 

Better than 25 years. = 
vould you teil us what your cuties are with the New York 

Jewelry Company? 

a I am the manager. 

O As manager, would you Cosenibe to us Just priefiy and in a 


general way what your duties Exe? 


A General mariagerial dubtcs niving, firing, handling 


the management of the storc. 
ca) Do you have any area of responsibility for pirchases 
that are made in the store fo. goods that are soid to the 
pridiic? 


4 I do. 
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Q Do you SESS keep track of the accounts of the customers 
who trade with New York Jewelry? 
A I supervise such activities, yes. 

Can you te2i us who the owner of the store 1s, Mr. Ulinan? 

Mr, Leon Tashoff, : 

Yould 1t¢ be a fair characterization to say ‘that Mr, Tashofe 

eaves the Gay-to-day operations of the store in your hands? 

Yes, I would say so, 

In that connection, with lr, Tashoff, are you responsibie 
for the retail pricing policies of tne store, an terms of the 
ja oe that you se11? : 

A fo some extent. yes, siz. 
Q@ Now, in the day-to-day operations of the New York Jewetry 
Company, could you tell us cy what Mr. Pashof? does? 
A Mr, Yashoff is the owner, of course; or the business and 
ets forth the policy that I wiil fotiou, 

MR, MC KEAN: With your permission, may I interrupt — 


here for a minute? 


We had discussed this before, and since it may have 


a bearing on this line of quest toring and having Giscussed putting 
it on the record which we have not done up to this point, the 
ansner denied or aid not admit that ie, T Tashoet exercises direc~ 
Sion and control over the pusiness as alleged an the complaint, 
and we are admitting th 1at Me, Tashoffr does exeretse control. 


It is his business, and he is the promrictor. 
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7% in the day-to-dsy 


. “ 


Clptein @ecisions in the 
Gy-to-day opera i sever, Chet you have authority to exer~ 


al ed 


Tad 


ff or consult him about? 


43 York Jewelry been in 


% 


business? 
4 On, some “3D years I woukd 


~~) 


Q Can you teil us what kinds of merchandise soid in the 
New York Jewelizy Company? 


4 


Can you enumerate for us tho types of goods that are 


A anoligncess; television; furniture; 


and we have an optical cepartment 


fa] Now, 2f I can back up with you; cves those items that you 


have entmerated? 

Have you finished? 

If I could back up with you cves U.cse items, can I ask you, 
liz. Uliman, to £412 me in as to wint gorecntage of the annual 
sales, total annual sales, wuid bo attributable to eyeglass 


sales? 


137 


A I could only estimate such, 


Q Yhat vould be your estimation? 


& Possibly 20 per cent. 


Q and as to watches, what percentage of your sales yould be 


a wo Bb 


| __ 5 || attributable to the sale of watches? 

i 6 i a Again, 1¢ would only be an estimate. I would say in the 
i 7 || area of 4o per cent. : 
K- sii q  anchow about other jewetry? 

9} A probably in the area of 30 per cent. 

g 101 @ How about furniture? 

, iq would say that all other categories, to ny best estimate, 
r 42 |] youta fali in the remainder, | 
, wy UR, EPSTEIN: Now, I wilt ask the reporter to mark 
14 llror identification conmission’s Exhibit 51. — 
15 (‘the document referred to was marked as Commissions 
, 3 Exhibit 51, for ‘saentification.) 3 

17 || py Mr. Epsten: Bs ur 
, Bio ne, Ullman, Z show you that has been markea for identifica- 
+ 19 lltion as Commission's syhtbit 51 and ask you if aoe can identify 
20 Iiinat. 

A Tis is a statement of operations. 
Q are you gamiliar with it, Mr, Ullman? : oes 
A To a degree. : 

Q Is this kept in the normal course of business records $n the 
pusiness of the New York Jewelry Company? 


A Such statements are prepared by ow accountant. 1214 


at 


THE WITNESS: I do; sir’, 
HEARING EXAMINER IYNCH: At this time, Mr. Epstein, 
I am going to deny your offer and let you proceed with the 
witness. I may reconsider it after the witness has testified. 
- Proceed. 


By Mr. Epstein: 


Q Can you tell me approximately yhat the gross annual sales 


are of the New York Jewelry Company? a 
4 Not from memory, no, sir. ‘ 
WR, MC KEAN: Would you make that specific for one 
eae a given year? 
By Mr. Epstein: 
© a Mir, Ullman, do you kow what the annual sales, gross dollar 
sales, were for New York Jewelry in the calendar year 1965? 
A My ‘best recollection would be in the area of $350,000. 
Qe fo the best of yow recollection and knowledge is that 
a pproximate ly ‘the figure for gross sales for 19642 
A I have no recollection of those figures. 
(a) You have no recoliection of any gross figures for 396.42 
A Not at this time, no. 
Q For 1963? 
A No, I would not be able to quote from meme Tie 
WR, MC KEAN: ‘TO ayora taking up time with this, as 


LI said, we are willing to provide them with the gross sales 
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figure. 
HEARING EXAMINER LYNCH: That is ny understanding. 

By Nr, Epstein: iar 
Q Now, of this figure that - we will talk about for 1965, Mr. 
Uliman, this $350,000, what eee of those sates Se 
nave been made on credit? 
A Te majority of ghee gales were made on credit. 

Yould you say more ‘than TO per cent? 

I would. 

Would you say more than 85 per cent? 

I youta judge that that ig approximately ¢ connect. 

Would you say mre than 90 per cent? 


It would be a guess. 


HEARING EXAMINER IYNCH: Do not guess. He said 


approximately 85 per cent. 
Ask the next question. 

By Hr. Epstein: a . 

@ Now, what percentage of this $350,000 yould be represented 
in cash transactions, Mr. Uliman, where the customer walks in and 
makes a purchase and gives you cas mney for the total price of 
the goods? | 7 

4 I berieve that is the same as the last question. 

HEARING EXAMINER IYNCH: He said 5 per cent, as I 

understood it. 


MR, EPSTEIN: I am sorry. I dia not hear that. 
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“A That is right. 
Q How many employees do you have, Mr, Ullman, who are directly 
connected with your optical department? 

MR. BC KEAN: Tr object to the auestion and ask eee 
Mr, Eps stein clarify what he means by "directly connected”. 

HEARING EXAMINER LYNCH: Can you answer the question? 
It is a general question. Do you have four or rive or three? 
Who takes care of the optical department? 

THE WITNESS: If we are trying to state people yhose 
sole duty is to be engaged in the optical department, I do not 
pelteve that I can clearly state that. 

HEARING EXAMINER LYNCH: Ask him, Mr. ere how | 
4t is set UD. 


By Mr. Epstein: 


Q@ Would you describe to us how your optical department is 


set up? 

Yould you give us the general physical pian? 
A There is, of couse, an optometrist whose duty it is te) 
examine the patients and write the prescriptions for giasses. 

There are persons who are engaged in what we term dispens~ 
fing of the eye glasses; that is, heiping the patient select 
frames, and 60 forth, and writing the actual order for the 
glasses. . | 

There ere people engaged in setting up the Scouts for 


those who cho se to buy, to have their Spee services on 
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credit, 

“gnere are those who tend to take care of aeeeapaine the 
steclk necessary for the manufacture of the eyeglasses; and 
then there are those whoare actually engaged in the manufacture 
of the eyeglasses. oe 
Q Is yow optometrist an employee of New York Jewelry 
Company? 

A He is salaried, 

Q Is he on the premises ail the time? 

4A No, he is not. | 

Q Who are the clerks? ‘ho specifically are the clerks _ 
that handie the selection of eyeglasses for the patients? 

A These are the sales people that we have discussed before. 
Q None of them have that spucific duty to serve only. for 
assistance in the selection of eyeglasses? | 

a No, | 

Q VYho is the optome trist that you have? 

Yho is your employee? ; 
aA Dr, Oliver Dantzic, 

Q I-wderstcod you to say ‘that Dr. Dantzic 45 on a salary. 
Does that mean he 1s paid per weelc, no matter now’ many people 
come in? | ; 3 


& Mat is not the fact. He is paid per examination. 


Q - So, Dr, Dantzic comes in at the request of you to do an 


examination? 


That is correct. 

Does he have fixed office hows in your store? 

He 4s available during ow open hours. 

Does he have fixed office hours in your store? 

I could not say that he coes, no. 

What is his fee for an examination? 

$5 per examination. 

Mat is waat he is paid by New York Jewelry? 

That is correct, sir. 

‘Mr, Ullman, you mentioned manufacturing glasses. 

yho manufactures the glasses in the New York Jewelry 
Company? - . 
A Ye have, up until very recently, employed an optician 
whose sole duty it was to manufacture the eyeglasses. 

Now, Dr. Dantzic does some of it, and I do the remainder. 


Who does the eye examinations when Dr. Dantzic is not there 


., 


~e, 
No one, 


Does New York Jeweiry Company Go any advertising? 
Yes, we do. , 
wR, EPSTEIN: I will ask the reporter to mark *- 
these ag Commission's Exhibits 52. 53, 54, 55, and 56. 
(The advertisements vere marked as Commission's Exhibits 
52, 53, 54, 55, and 56, for sdentification.) : 
By Mv. Epstein: 


@ How long has Dr. Dantzic been employed by New York Jewelry 
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Epstein. 
Do you know the market to which Station vUST appeals? 


My answer to that question would be the same as the last 


Do you listen to Station WOOK, Mr. Ulinan? 


Sometimes. 

Do you listen to UST? 
A Sometimes. 
Q@ For the purpose of listening to your advertising, or as 
a general policy? 
4 T would have to admit that I was Listening for ow advere- 
tising, yes, sir. | 
Q Who writes the advertising copy for New York Jewelry? . 
A Tao, : 
¢ Would you say that you wrote the ads that we just eoreeredt 
brody Commission's ‘Exhibits 52 through 56? : | 
A I have not read them over, put I would tnagine that I *did,. 
Q Now, Mz. Ullman; directing aS attention tol Commission's 
Exhibit 52 that ts in evidence, can you tell me who it is 
Hrected to uhen you say that Mr, Tashoff wii give credit to 
everybody. Who specifically are you directing that advertising 
ise 
A To the people who listen to the radio, 

That is what we are trying to find out, ‘ho Listens? 

me, Epstein. I do not know. os 


WR. MC KEAN: T think the witness has angwerea the 


question. 


“wR. EPSTEIN: I think that is a matter of interpreta- 


tion. 


| By fr. Epstein: 


& Mr. Uliman, referring to Commission's Exhibit 54, I am 
asiting to whom it 1s directed, that advertising statement that 
Mr. Tash, the manager, gives ereadit to everybody, It says: 
"If you have never had credit or if you have lost your 
credit, Hz, Tash, the manager's wilh arrange tems." 
Can you 'te1i me to what kind of an audience, or what 
individuals, that particular advertisement was directed to? 
A To whoever was Listening to the advertisenent. 
Q Mr. Uliman, ts it true that this advertising is directed 
to people who have lost thesr credit? ‘ 
4 It says so tn the aavertisexent. 
Q Is the advertising directea to people who have lost their 
credit? 
Yes: 
Is it adtrected to people who have never haa credit before? 
Yes. | : . 
Is it directed to people who have not been able to get 
credit anyvhere else? 
a It says “If others have ‘turned you down." 
¢ I want te know: Is it directed to people who have never 


nad evedit anywhere else? . 428 


A It says: "If others have turned you down." 
Q I want to know, is it directed to people that have never 
had ENS EAS else? 
: HEARING EXAMINER IYNCH: ‘The witness answered your : 
question. The exhibits are already in, fiat is the best evidence. 
and he gust read from it, Do not be argumentative ; 
: MR, EPSTEIN: I want this to be clear, He is an 
adverse witness. . 
HEARING EXANINER IYNCH: Ask the next question, 
By Nr. Epstein: ao - : 
Q - who seta the prices at aes Jewelry Company? 
A rt have the responsibility in that area, . 
Q - Now, Mr, Ullman, in the mS Oe the setting of the prices, 
do the retail goods that are avatiabdie for sale to the consumn- 
ing public contain price tickets of the retail valve of the 
merchandise as it is Pesoiared to the public? 
A I do not understand you. 
‘MR, EPSTEIN: Will you read the question? 
(The question was read by the: reporter.) 


MR, MC KEAN: I object, If he 1s asking, "Do they 


have price tickets?", that fa one thing, What this means, 


I am not sure, 

HEARING EXAMINER LYNCH: Make the question a littie 
more specific, It tg too general, The objection is sustained, 
Ask the question mien 
By irs Epstein: ist ee = : 129 


= anda have price ¢2cvets on hem? 


They do. 

Q Are the price tickets affixed by you or the employees 
of New York Jewelry Company? — 

Either by me or by employees, Yess sir. 

Now, when we refer to these price tickets, I want to clarify | 
the roars of thing we are talking about. They are price tickets 
that you have put on watches and rings ene yadios and smail 
appliances, and so forth, that are available ‘for sale in the 
store? | 
& . That is right, sir, 

Q Now, 4n addition to the retail price, do these price ticxets 
aigo contain a code marking on them? ' - : ; : : ji 
a 4s a rule, sae 
© Would you t11 us what this code ee 1s? 
4 This is our cost of merchandise in letter code. 
Q Would you tell us whet this code specifically -- yhat 
4s the code that you use for letter marking? 
MR, MC KEAN: I object. I do not see the relevancy, 
HEARING EXAMINER LYNCH: me objection is sustained. 
MR, EPSIRIN: I wil1 asle the reporter to mark for 


tcontification Commission's Exhibits 57, 58, 59, 60, and 61. 


{The documents referred to were marked as Commisgon!s ; 


muhibite 57, 58» 59, 60, and 61, for identification.) 
By Hr. Epstein: 3 


@ Isent to Invite your attention to what have been marked 


aro 


Mees Rice: jyrg 


\7 


for identification as Commission's Exhibits 57 through 60 
and ask you: /can you identify these? 
A These are fnvoices for merchandise. 
HEARING EXAMINER LYNCH: Are they ail tnvoices? 
By Mr, Epstein: | 
Q Now, Mr, Ulinan, on Coamanionts Exhibits 5Ts 58, and 59, 
for seentitication, there are handwritten notations in the middie 
of these Gnvotces | “opposite the gescription of each of the pro- 
ducts that are eter to on the. 4nvoice. i 
De you recognize the nandw iting on any of these Rocmenies 
I can’t say that I do, 
Who receives the invoices fn the store, Nr. Uliman? . 
That might be anyones | | 
Q ¥ho do they ultimately g° to in the store? 
A They ultimately go to the pookkeeper who makes the 


entries in the pools. 


@ are the Invoices kept in one place in the store, 221 the 


invoices? 
A Generally speaking, yeSe 
Q Do you or Mr, Tash check each invoice to establish that 
the merchandise 50 marked on the invoice was received? 
' J would not say that either he or ft ronan that function. 
What employees are responsible for that function, then? 
Ay number of them. 
Who specifically? 


From tims to time, it may have been most anyone. 131 
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he gave you three times. Uniess you can get more specific, 
he is going to EES that way again. 

MR, EPSTEIN: Apparently, I was not making it clear 
that I was looking for the nawes. | 
By Mr. ae 
Q let me ack specificaliy as to Exhibit 60. 

Do you have @ recollection of whether you handied that 


invoice? 


i A I youid have no recollection of yvhether or not a handied 


an invoice that jong 8&9, Hr, Epstein. 

Q ir, Uliman, can you tell me whether or not anyone other 
than yourself and Ky, Tashoff, as you have just eee is 
responsible for mariing the retail prices of your goods in the 
store? 


A _Primary 3 am responsible for TESS the retail ceo 
aan 
HEARING EXAMINER LYNCH: For the purpose of the records 
4s fie. Tashoff and Nr. fash one and the same person? 
MR, EPSTEIN: Sometimes referrea to as "“qaph", but 
his name is Leon Gashoft. 7 
BR, MC KEAN: Correct, Your Hono% 
By Mr, Epstein: 
Q. .. Referring specifically to Copmyeaioee Exhibit ots for 
ldentifieation, ave-the” —Kenduritten number notations ‘there in 


your handur iting? 


a Wo. 2 they ‘are SN ° 132 
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i] q Is the handwriting on Commission's Exhibit 58, for identi- 


21 ¢tcation, your handwriting? 
A No, it is not. a 
Q Is the henduriting on Commiseion's Exhibit 59 your nané- 
yriting, Mr, Ullman? : | a 
4 No, it is nots Now, there are a few notations that are 
mine. ‘Tiis figure 282 and 179, that ts my handuriting -+ that 
is 379. | | : 
Q Now, inviting your Scent ion to Coumiseton?s Exhibit 58, 
Or identification, Mr. yiinan; can you teil me hat this notation 
4s opposite the name of the watches from the Buiova Watch “Company @ 
me first 1s 1 DME. There is the handwriting 2 DiS $19. 50. 
Can you tell us what the handwritten notation is? 
A The I DME 1s apparently a trangiation of the ‘cost: into 
our code. 7 
i) Would your answer be the same for the rest of the notations 
that aprear on that 4nvo ice? | x 
A All those letters appear to be translations. 
HEARING EXAMINER LYNCH: Do you know, Mr. ULiInan? 
you said “appear to be". ‘Do you know or don?t you 
know? | 7 
THE WITNESS; I aid not write them, Your Honors but 
the letters that lr, Epstein has indicated are a  transiation 
g¢ those costs into our setter! code, with one exception, and — 


that is the second one waten does not appeay to be a correct 


translation. 

HEARING EXAMINER LYNCH: as the manager of the busi- 
ress, you are familiar with Rea oReTotentry to know that? 

THE WITNESS: Yes, sir, 3 

HEARING EXAMINER LYNCH: Go areal Mr. Epstein. 
By Mr. Epstein: , : 
Q Now, Mr, Ullman, again referring to each of these exhibits 
tliat I have asked you about, with the handwritten notations, 


can you tell me if the handwritten notations are the handwriting 


- 


of ur, Tashoff? - = : aes a 


Rk SE cannot, 


@ You do not know whether it is his handwriting or not? 


A No. 


Q ey viimen, ca the employees in your establishment, othér 
than you ore Mr. ashore, know the ‘code that you use for your 
merchandise? : 
a Some of even do. 
Q How many of them do? 

I would not know. 

All of them? 

More than half of them? 
-& | . I would not say that all of them mom and I do not know 
whether it would be more than half of them, > ae 

MR. EPSTEIN: I offer Exhibits 57 through 60 in 


Se 


evidence. 
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HEARING EXAMINER LYNCH: Is there any objection? 


MR, MC KEAN: Yes, Your Honor, 
I suppose I should nenaee 
HEARING EXAMINER LYNCH: All right, rey you wish. 
WR, MC KEAN: I should inquire of Mr. Epstein what the 
‘purpose of the offer is. , 
MR. EPSTEIN: Two things, Your Honor, quite apacirae 
cally. If I can put the 4nvoices in front of wom for a minute? 
The first is to show, as a matter of fact, the ‘suppl 
ers of the goods to Kew York Jewelry, and what, the description 
of the Be ranciice 4s, And it denotes the cost price of the 
merchandise. _ And No. 2, the handwritten notations on three of 
the five neonicess Your Honor, you will note nat there are 
retail prices that have been marked” in nandwriting opposite 
these items, and they, © of COMES are Swoees to show whe 
retail price of those goods directly’, vis-avis the cost to 
respondent of this merchandise, as reflected on these invoices. 
MR, MC KEAN:. . Mr. Epstein, has not asked him about 
that, He"has not asked him if these are retail prices of the 
goods, if he is offering these to show the retail price of 
the goods mentioned on those things, I do not think he has 
e stablished anything close to that. _If the offer ts made to 
show that these ‘companies yere suppliers, I have no objection 
to that. eee i 135 
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By Mr..Epstein: 
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| Q Mr. vliman, referring to Gonnteston™s Exhibit 59 for identi- 
eons can you tell me sf ce written notations with the 
arrows leading to the cost BES of the. merchandise from the 
Bulova Watch Company Bepresea the retail prices that were 
affixed-on this merchandise for sale to the consuming public? 
A I can't say that they are, Mr. Epstein. 
Q Mr. Uliman, referring to Commission's Exhibit 58, I will 
again’ ask you if the handuritten notations of the prices tnat 
appear’ on this tnvotee for watches from the Bulova Yatch 
Company, next to the code price, represent the retail prices 
that your company affixed to these watches for sale to tne 
consuming puolic? 
a ° I can*t say that that is yhat they are. 


Q Mr. ee coming to Commission's Exhibit 57 for identifi 


¢ 
2 
- 


cation opposite the various items of merchandise which were 


\ 


” Snvoiced to you from A. Cohen and Sons Corporation, there 
appears the handwritten figure $59.50 opposite "Toaster" and 
$49.50 opposite "Steam Iron". 

Can- you tell me whether or not those were the revail 
prices that were affixed to those goods when they were put 
out for resale in your stock to the consuming public? 


A No, I cannot. 


x 


MR. EPSTEIN: I will have to state at this -point, 


_ 
eM. Wee wertiegtes 9, 0. Ce 


sf we may, that although it was not the original intention of 


counsel supporting the complaint to do this, we will have to nop 
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By Mr. Epstein: ane a . : b set ; 

Q Commission's Exhibit 60 for sdentification, which is 
Invoice No. 2025 from the Edward A. Waldman Company, to New York 
Jewelry Company. Can you tell me what price your store sold 
these watches for at retail? eS 

A No, I could not. 

Q Would there be a retail price tag on these SEES that 
would indicate price to the consuming public? 

A If-there are any watches in our store at the time they 
would have a ticket affixed. : 3 

Q Or they would have if they were in the store at the time 
this invoice was received? 


A °° That is right. ta ibe ae 


WARO & PAUL 


Q Now, again referring to Commissiori's Exhibit 58 for 
identification, Mr. Ullman, and starting at the top with the 
watch as it is described in this Bulova Watch invoice, can you 
$el1 me what the retail price of that vatch was in your store? 


No, I could not. 


. 


It would have. ed eee 


A 

Q Would that watch have carried the retail price tag on it? 
A es 

Q 


You or Mr. Tashoff wourd have been responsible for having 
placed that on there. = 
A It would have had a ticket on it. 

Q I will ask you with reference to "Craftsman" aces can 


you tell me what the retail price of that watch would have been 
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your store? 
No, sir. 
vould there have been a retail price on it? 
‘ghere’ yould have been. 
Toseave: Cimen. I will ask you as to the rest of tne watcnes 

that are noted on that Bulova invoice, Commisston!s Exnipiv 53 
Dr identification, would your answers be the same? 

4A “They would. 

Q You have no idea what the retail prices of any 

goods would be? 

A Oe from referring to this invoice, = 

'Q c Xow, referring to tre Bulova earce Company?s invoice 

for identification, Commission's Exnioit 59, I will ask if you 
can tell me what the retail price was of the clock radio, 

File No. 564, that ts indicated as the first item on this 
invoice? Can you teli me what the retail price of that was 

f your store? 

ny I would not be able to, from this oes no. 

Q And the handwritten notes are of DONeED to refresh your 
lnmecollection? 

A No, sir. 

Q Ise 3e asked you the same as to each ane. everyone of the nee 


of the items on that invoice, your answer would be the same? 


| a Yes. 


As to each and every iten, would there have been price 
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tickets on those 4tems, as offered for sale? 


A There would have been. 


Q Reflecting the retali price of those goods? 


a Tere would have been, Yebe 

6 Now, aa to Commission'e Exhibit 97 for identification, 
the invoice reflecting certain items of gmail appliances that 
yere received by you from A. Cohen and Sons Corporation, yould 
you be able to tell me what the retail price of these goods 
would be of the men's wallets, the first item listed on this 
invoice? s 

A I would not. 

Q Would you be abie to sell me wnat the retail price oe 
the toaster which is the second tten on this invoice, at a 
cont of $5.49 -- Could you tell me the retail price of that 
sem? ass . 

a ft yould not be able to. 

Q Do the handwritten notes on that snvoice refresh your | 
wcollection? | 

a Now | 

o Yould any of those items -- would all of those items that 
have been mentfoned, or that are enumerated on that invoices 
have carried retail price tags as they were avaliable to the 
public? | 


aA They would have. 


atl eek eanal 


a) liv. Uliman, does your store give cash eiscomts? 


p on oceusions, “we GvC ALBCOUNTS. 


© Yhat occasions? Would you describe them for me? 

A A piece of merchandise that has been in stock for 4 
period of time, we may offer for sale at a lesser anton 

Q Do you have any other examples? 3 

4 There may be other occasions, put that one stands out tm 
my mind. : 

Q So then the retail price shat vould be represented = the 
tickets on this merchandise would be the price at which this 
rerchandise would be sold by the New York Jewelry Company? — 


4 paaee Be ace 
= ; =r. SS OT 


1 ee — — 2 a ECNET? — 
= ee 3 eno ee cA ioe ponies mmm 


9 and in alt “these instances that you have indicated, Nr. 
Ullman, what are you eriteria for granting ezeadit to people 
who com? into yor store and wish to make purchases on creat? - 
A I do not exactly uiderstana the questicn, Nr Epstein. 
O Yell, on what pasis ao you give a person who comes anto 
the store credit? 
A Tnere may be any number of bas?s for extending credit. 
© Because he lcolks nice? A 

WR, WC KEAN: I think the witness wes continuing his 
ansvor at that ‘ime and was cus off. 

THE WITIESS: There are a number of reasons: ; Maybe 
nis previous record of payment ox his presentation of other 


accouts that he might haves that might have established, 


gust the general basis of his application. Each application, 


of couse, is a separate one mito itself. 
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By Mr. Epstein: 
ca) Nr, Uliman, I want to ask you 4f you can saentify this 
document which is Exhibit 4 attached to the Commission's 
complaint in this matter? 
A This is a card that we used in the business. 
() Ana can you tell me who recetved this. cara, Mr, Uliman? 
A This card vas mailed to our customers and was from time to 
time given out an front of the store. : 
fo anyone who passed by? | 
To passersby. 
and this copys aS 4% appears here and as 4% appears a8 
a Commission's Exhibit amexed to the compiaint, is that a 
true copy of the cara, white in color, that you have just 
described? . 
A I would say that it is. 
WR. EPSTEIN: Now, I will ask the reporter to marix 
thig as Exnibit 70 for identification. i 7 
{The card yeferred to was marked as 5 Commission's 
Exhibit 70, for gaentification.) 
By Mr. Epstein: 
Q@ Mr, Ullman, can you saentify what T invite your attention 
to, Commission's Exhibit 70, for taent ification? 
HEARING EXAMINER IYNCH: You Just daiscussed 10. What 


e you going to co, offer TO? 


L understand you just had a card marked We 
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181 ; 

WR, EPSTEIN: I wanted him to verify shat Coumission 
Exhibit A attached to No. 70 that he now has in his hand, Ir 
wanted to verify what 1s attached to the complaint. 7O is a 
credit application card, 

GUE YITNESS: ‘This ts a credit application card and 
Seager card. | 
By Mr. Epstein: 
@.- Now, I want to ask you specifically: First, on the pack, 
there is 3 statement which says “application for Creatt", and I 
vant to ask you if that ts what you use to £4111 out for customers 
who are making application for credit to you? 
A It is, 
(a) Now, furthermore, on the card 4tself, Commission's Exhibit 
TO for idGentification, there are some notations on the back 
that indicate there are spaces to be filled in concerning 
ereait information, Can you explain to me whether you ever 


used that? 


ny Tie form “toplication for Credit" to which you just referred 


was used prior to ow using this form. This 4s just a previous 
orm to this onc. 
Q Now, you indicated that this is also a ledger card. 

Do I widerstand that the face of Commission's Exhibit vc) 
4s space thich ts used to make the peyment notations for your 
customers? 


A Tat is correct. 


Q and every customer with an account has one of ceees 
ledger cards if there are ampunts due and owing, 

A The customer does not have it. This in ow office record, 
ia) I mean yow office does have for every customer one of. 
these records? 

A That is right. 

QO Now is there also, for every single one of the customers, 
either the attachment of the application for credit, or the 
notacion made on the back of the application for credit? 

A To say that we have 4% for everyone would be a very SOS 
statement, It is ow practice to get such an ‘application for 
credit on each customer, yes, sir. 

Q But in either case, “4% would either have been on the acie 


of the ledger card that is kept in your office or would have 


ten contained on the card, the 4nformation. 


4 That is correct. | 
ia] And so it would accompany the ledger card of the oe 
of the person at ail times? 
A That is right. 
© and these are kept in the regular course of business by 
New York Jenelry? 
A That 1s right, 

MR, EPSTEIN: I offer Commission's Exhibit 7O in 
evidence. 


Mm, MC KEAN: No objection. 
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ffer to extend credits when it was given out to people out 

in front of the store, it was also an offer to extend credit. 

Q Mr, Uiiman, this portion that is shown in Exhibit A, the 
tower left-hand portion with a dotted line, if I am not mis- 
taken, isn't that detachable from the physical card? 

It is perforated, so 1¢ can be detached therefrom? 

A It is. 

@ Now, it states on the eredit cara the fact that you extend 
ereait to anybody who walks into your store with one of these 
cards. | 

A If they meet the qualifications : ace 

Q Yr, Ulinan, what credit checits co you make on these re 
people who come tn seeking credit for purchases? 

& We do a number of things: verify the information they have 
given us as to their place of residence and their place of, 
employment, checic them through ow files, that is, the files 


£ ow accounts; to be certain ynethner or not they have had 


accounts with us pefore, and endeavor to obtain references 


from any of the stores or other piaces that they may sive as 
places were they have had previous neat and we maintain 

a file of ecards that yvepresent garnisnxents filed with the 

court, and we check them throvgn there, to see if there have been 
ay garnishrents filed against them, . 


Q Are you Pinicned? 


of the suits are successful in a recovery of the amomt due 


and owing to New York Jewelry Company? 


(The dcocurents referred to, heretofore marked 
for identification as Commission's Exhibits 71, 72, and 
73, were received in evidence ,) - 
By Mr. Epstein: ‘<n 
(a) Now, in your court suits, can you teil us what percentage 


A I would not be able ve Saye 
— esac 


Shara aaa Uliman, how does your store seer the carrying 
charges that are stated to the customer fox merchandise that 

they buy on credit? . ie : 
A Currently, we are charging 1-1/2 per cent per month on 

the outstanding balance. : 

Q Has that been the manner tn which you pave operated for 


the last five years? 
4 Oh, no. 
Q How long has it been since you have been charging 1-1/2 
per cent per month on the unpaid balance? as 
A I could not say offhand, 
sll +. I want to invite your ‘attention to Commission's Exhibit 
a (65)yaten 4g the contract for arthw Pratt who paid on. a 
Can you tell m what the carry ing charges were for Nr. 
Pratt's purchase? 
A Tis contract states that the carrying onare -- 


HEGRING | EXAMINER LYNCH: Vhat aia he buy? 


THE WITNESS: ‘This is opitcal, $17 

HEARING EXAMINGR LYNCH: Go ahead, 

THE WITNESS s shi states that the carrying charge 
ig 1-1/2 per cent per month on the umpaid balance compounded. 
By Mr, Epstein: 

Q Can you show me where it states that in the contract, 

Mz, ULiman? 

4 It states it in two pleces: Carrying charges 1-1/2 per 
cent per month on the wmpaid balance >» Plus carrying charge of 
1-1/2 per cent per month on the unpaid balance, 

Q Ana on this contract for Mr, Pratt, for these eyegiasses, 
other than the statement in printing that appears thereon, there 


4g no comptiation of the charges for that purchase; is that 


Now, Girecting yow attention z 
HEARING EXAMINER IYNCH: When you say "No charges", 
what do you mean? 
MR, EPSTEIN: There were no charges computed on the 
contract for the purchase that was given on credit terms. 
By Mr, Epstein: 


Q ee: Me, Uliman, directing yow attention to Commission's 


Exhib(e C68, which is the coat! sales contract for a used 


Ses "ay" set, to arthur age, can you teil me what the 


cersying charges were compureda on thst contract? 
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A On this contract, this is apparently a contract that we 
use, prior to the one chat you just questioned me about » and 
on this particular contract the carry ing charges were computed 
as $8.43- . 
How were those carry ing charges compuceds : that $8.43? 
I can't say from memory 
How does your store compute the carrying charges? 
presently, we are charging 1-1/2 per ES on the <npaies 
palances ty. Epstein. 
q Yell, aking this contract chat was dated Aprit 16, 1966, 
which is 4 dittie less than a year AZO» commission's Exhibit 
68, yhich is the conditional gales contract of a qitvie less 
than a year ago, © an you sell me how you computed the carry ing 
charges on the account thet you nad at that 4ime?. 
4 In tnis 4nstance » 4% was computed to ve $6.43. 
Q How was the computation made? 
yhat was the basis UPom ynich this customer ~~ 
I can't say from memory now we were doing it at that time. 


I want to CaS your attention -~ 


HEARING EXAMINER LYNCH? pefore you get inte that, 


zet's go pack to this one exntbit A66) 


WLil you guest ion the witness about the » purchase 


price of the eyeglasses at $17 and the snterest at 1-1/2 per 


month compounded? 


accovaing to the rerees® statement» I novice in 
: 1 
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referring to the exnivit, Mr. Uliman, ‘there are no charges 
Listed there at aii for carry ing charge se It is merely $5 


a week wmtil paid. 


y ing charge on that? 


Was there any carr, 
sh deal 


Can you tel112? Or was that just hnandied as 4 ca 
carry ing charges charged, oF how do you explain that? 


at the tine 5 One, 


aa no 
of the sale on thi 


TIE WITNESS: 
carry ing charges charged. Tne carry~ 


2 the zite of the ac 
5 the first 


there were no 


you Honors 
count, 


ang charges were to be computed ove 


if the custo 
charges would hav 


mer paid, let us assumes § 


that 1s, 
ad on 


the carry ing 


e then been compute 


ywonth, 
whatever the remaining paiance WaSe 
HEARING EXAMINER IYNCH: And, 

nat your sitvation 4S, 


stand more clearly, 
a 
a expiain tO Meo 


4n order to try to 
under jet me ask you 
Comnission’s Exh iby 


4P you will look at 
£ that conditional s2 


the exe cucion o 


Les contract 


4f£ you can, 
4ns Coumts- 


sked you concern 


west 10Nns Ta 
regarding the 


in Ligat of the 7 
Exhibit 66 yhich you have just explained, 
charge of 1-1/2 per cent with no indicat 
arge was cornout: ) 


wnich, 


gsion's 
$17 pilus carry Ings jor 


4% 66 vhat any carrying che ea at the 


on Exhib 
It is ieft piank, and 


time of the execution of the contract. 
presently referrin 
m 1ooking at at generally > 
“very specifically» 
the cost to the purchaser and the executor of the cont 
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g to Commission's Exhibit 1 which 


you are 
that maybe you can 


fro 


seems to mes 
with respect to 


explain this more clearly » 
macts 
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there anything in the case of Commission's axhibit 1; ERE 
contract: was filled out, Listing all the charges at least on 
the face of the contract, and in Exhibit 66 nothing but $27 for 
the purchase of merchandise. | 

Is there any explanation for that? 

THE WITNESS: Your Honor, we een the form at some 


point : 


HEARING EXAMINER LYNCH: Would you tool at this, 


at those two exhibits? 

THE WITNESS: Ihave them in BEES 

HEARING EXAMINER LYNCH: Glancing chrouen them, they 
look S$dentical to me » and specifically the aeas you referred 
to, concerning the amount of charges, the cary ying charges, 
the totals, the amount to be paid per month or per week, what~ 
ever the situation might be, and I believe ee you will look at 
them carefully you will find that both contz “acts are the same. 
They are both in 1966, one TI pelieve in September and one in 
March of 1966. 

TIE RITNESS: Yes, Your Honor, 

HEARING EXAMINER LYNCH: I did not read the writing. 
I am not referring to the writing; I am referring to the top — 
portion which refers to the cost to the customer of the purchase 
by way of carrying charges, credit charges, or whatever you wish 
to call then, 7 


“(WE WITNESS: These are two airferent forms, The 
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form used in March 1966 set out a specific amount of carrying 


charges based on the 1ife of the contract, The contract in 


September, 1966, is a aifferent form at the top, Your Honor, 


and expresses that the time price 43 the cash price plus a 

carrying charge of 1-1/2 per cent per month to be computed 

on the unpaid balance, 4&5 it says here, on the unpaid palance,. 
BR, MC KEAN: Will you show the dudage where you find 

those, Mz. Uliman? 

’ m, EPSTEIN: I think we are back to Commission's 
Exhipiy the used television conditional sales contract 
for ir. Arthuw’ Pratt, and we are at the point there TI am 
try ing €0 find out hat was the computation of carry ing 
cnarges, what yas the formuia for the computation of the 
carrying charges on this contract. 

MR, MC KEAN: TL object to the question. 

HEARING EXANDNER IYNCH: 682 

wR, EPSTSIN: Yes, sir. 

MR, MC KEAN: TI am asking for clarification. 

Are you asking what percentage was appliea to the 
sates price in order to get the Peete charges? 

Ig that the point of the question? 

MR, EPSTEIN: I do not know. What I am trying to 
find out is: What was the computation that was done to arrive 
at this carrying charge? 


Yhat was the basis for the carrying charge? 


195 
. NC KEAN: are you asking for the numerical value 
of the interest charged or the carry ing charges assessed, comput 
ing the numerical value? 
Yes. 

MR, MC KEAN: I submit that if you wilt gue Mr. 
Uliman a pencil and paper he can york it out. I am not sure 
what you are asking. | : 

HEARING EXAMINER LYNCH: Why dontt you ask the witness 
how 1¢ was arrived at? 

MR, EPSTEIN: That 1s what I am asking. 
By Mr. Epstein: 
Q How was the carrying charge arrived at in Mr. Pratt's 


contract, Commission's Exhibit 68? 


A as I previously stated, from time to time, aifferent 


methods of computation were used, Tf am testofying only from 
memry ‘at this point. i 

HEARING EXAMINER LYNCH? Letts “3% right there. 
Forget about memory for a rement, You haves gn front of you, 
a contract, It is Commission's Exhibit 68. Xow, everything 
pertaining to the execution of that sale is contained in the 
contract. : 

yhat Mr, Epstein is asking you to do is to tell him 
how you, or whoever prepared that contract, yeached the figures 
that are set forth in the contract. We do not care what 


you aid pefore or after, just that contract. 
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THE WITNESS: Yes, Your Honor. 

HEARING EXAMINER LYNCH: That ts what we want to know. 

THE WITNESS: 3 I recall, the 1ife of the contrac , 
in accordance with the terms arranged was figured and then a 
figure Kas computed which represented a percentage on the 
declining balance, 

HEARING EXANTNER LYNCH: You will have to be a 1ittle 
more specific, Let*s start from the beginning. 

THE WITNESS: Ail right. awe 

HEARING EXAMINER LYNCH: Vhat was the total purchase 
price of the merchandise? . 

THE WITNESS: The total cash price was $105 .60. 

HEARTNG EXAMINER INNCH: Now, where aid you go from 
there? . 

THE WITNESS: This contract was to be paid at the 
rate of $7 every tuo eeclicse This would have represented $14 
a month, 

HEARING EXAMINER IYNCH: Now, when a reach that 
plateau, what do you do from there? . 

You know that is going to ve the payment, if the 
contract is carried out, 

THE WITNESS: If it is earried out properly, that is 


correct, Your Honor. 


At that point, we hare a table from which we determine 


shat the carrying charge would be, based on that declining 
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palence, figured at the rate of, I assume, 1-1/2 per cent 
per month. 

HEARING EXAMINER LYNCH: Does the contract cail for 
1-1/2 per cent? 

THE WITNESS: The contract calls for titis specific 
carrying charge, and then in the body of the perce 4t calis 
Pr a carrying charge after maturity of 1-1/2 per cent per month 
on the unpaid balance. That is, this “ath yo ES carry ing 
charge if the account were paid properly at its maturit: Subdse- 
quent to the maturity date of this contract, any balance 
remaining would be subject to a carrying charge of 1-1/2 
per cent per month. ; 

HEARING EXAMINER LYNCH: How do you arrive at the 
figure, based upon the terms of the contract, that the contrect 


would run, being paid at $14 a month for 4 certain number of 


months? 


Vhat mathematical calculations aia you exercise in 


order to come up with the figure, to show ‘the charges that. 


rere to be added to the purchase price of the item? 

Do you have a scale, a chart? — 

que WITNESS: We did at the time we computed it, Your 
Honor, but we have not been using this form or this format, T 
goubt that it is available now. : 

HEARINGEXAMINER LYNCH: Do you mean to tell me, after 
that you can*t 


152 


being there as many years as I under stood, 
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Zook at that betes and mow how those prices are arrived 
at, as manager of the store? 
THE WITNESS: ‘This is my memory as to the format that 
we were using in April of 1956. 
HEARING EXAMINER INNCH: A211 I want to talk about 
4n this contract is the figures on 45%. You are telling me 
now thet you cantt teil me what the carrying charges ere, ane 
how they were figueed. Is that what you want me to mderstand? 
Tell me what this means to you, 
You ave not ansvering my question, end that is whet 
I am trying to get at. If you can ansuer hy avestion «= . 
If you arrived at the carrying charge by talring the money owed, 
me then you took six months and figured five per cent and ended 
up with $15 or $20 or $30, and said that that was how you got 
the figure, you youla be answering my question. You can do 


that, can't you? 


THE WITNESS: I can with pencil and paper. 


HEARING EXAMINER INNCH: What would be the mathe=- 
maticel formula? 

Can you tell me that without a pencil and paper? 

Tie WITNESS: Ail right, sir. 

Tis customer at the date of this sale owed $105.60. 
That was the cash price of the merchandise. Asstming that the 
first month he paid $14, he would have oved $106.60 less $14, 
md the caxtying charge for the first month ws figured on <hat 
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Te next month, whatever that balance vould have been - 

HEARING EXAMINER LYNCH: How do you figure the carry~ 
ing charge fox that first month, what percentage? 

qHE VEINESS: 1-1/2 per cent. — 

HEARING EXAMINER IYNCH: All right. Go ahesd, 

THE WITNESS: The next month, if it vas reduced by 
$14, the balance yould be -- the carrying charge would have 
peen figured at 1-1/2 per cent.on whatever that resvitant 
balance was. | 

Now, at the time that we were using this method of 
computing carrying charges, we had tables prepared that gave 
us that ansuer of $8.43. 

HEARING EXAMINER IYNCH: So, if a person oued $100 
and was paying $10 a month, ‘4mmedtatety you would know how 
much to add for the carrying charge; is that right? 

HE WITNESS: That is right. : 

HEARING EXANTGR IYNCH: Is there a chart to do that? 

THE WITNESS: Yes, Your Honor, : 

NEARING EXAMINER IMNNCH: Go ahead. 

By Mr. Epstein: i 
Q Do you have that chart on the premises of the New York 


Jewelry Company? 


A I yould dovbt that, Mr, Epstein. We no tonger use that 


system, and I woulda doubt it. 


a 
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Q Some of these people are still paying on these contracts 


thatuere executed approximately 2 year ago, some of them nine 


months 2{O6« 
A I pwould assume that they ave. 
Q But you do not have the charter avaliable any mores throvgh 
which you made these computations of their carrying charges? 
MR, BC KEAN: I object to that as being argumentative. 
Im, EPSTEIN: I am asking whether he does or does not. 


HEARING EXASINER IYNCH: He has alreaéy said he did 


MR, EPSTEIN: I think, you Honor, that it would be 
appropriate if we can have the charts produced here, 
HEARING EXAMINER IVNCH: I think it yould be, too, if 
the witness could produce them. He said he did not have them. 
MR, KC KEAN: if we can find them, we will be happy to 
produce them, Tne chart was used to compute ‘fixed carry ing 
charges that were written into the contract, It is not neces=- 
om to have the chart nov. oneee we would be happy to 
poduce them. 
HEARING EXAMINER DYNCH: Tf pould like to see them if 
you have them. 
By Tir, Epstein: . 
Qe I want to direct your attentdon to Commission's Exhibit 
(adhenten ‘ts a contract for Synithia Gray for optical services 
te whieh she paid for opitcal sevvices $59.50 as an mpaid 


meg, and the carry ing CAAPSOS were compuced at $10.65 for 
15% 


202 
her nayment of $5 a veek, IT would Like you to teil me how 
the carrying charges were computed on synithia Gray's con= 
tract, : 

& Tis was a form. Taig was a method that ne used prior to 
the method that I just stated. 
Now, at this time, this was in the contract dated 
January 8, 1956, and at that time we figured a flat carry ing 
charge, in this instance, 4% appears to be 20 per cent of the 
purchase price. 
Q Vas the carrying charge at that time, 20 per cent of the 
purchase price? 
rs) Yes. 
ra) Now, referring to Comntssion's Exhibit 42 -- 
WR, MC KEAN: May I interrupt this line of question- 
ing? 
I would like to have an opportmity to take a 100k . 
at this contract before we continue. I will ask Mr. Uliman to 
direct his attention to the figures again and thins it over 
and consider his answer. 
HEARING EXAMINER IYNCH: you can cross-examine. 
Im, EPSTEIN: Yes, that is ny point, 
By lr. Epstein: 


e Nou, Mr. Ullman, directing your attention to Commission's © 


Exhiot! Imich is a contract of January 8, 1956, signed by 


synithie’ Gray for what is stated in the contract as a ner 
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wedding set. The selling price is $150. Wil you tell me 


how the carrying charge which is on $154.50 for the wedding 

set -- that is, the $156 plus tax -~ the carrying charges of $27 
on this $154.50 contract «ere arrived at by the Kew York Jeweiry 
Company? 

A At this time, again, 2 flat carrying charze was made at the 
time of purchase, put I can't, from this contract; determine 
gust what the percentage was. 

Q Weil, Hr. Ulimen, tect me see if we can straighten this 
out, 

In the first instance, you explained at that time you 
yere using a carrying charge of 20 per cent. Tis is a contract 
Gated the same day. There was a aifferent purcentage computed 
for the carrying chazge than today, for a different purchase. 
Is that what you are telling me? — 

This goesnot represent shat percentage. 

What does it represent, Hr, ULimen? 

Tats vould amount to aporoximateiy 18 per cent, and 
this may have been the percentage figure that we were using 
at that time, rather than 20 per cent, 

MR. MC KEAN: I object to the line of questioning. 

I know you said I can cross-examine» but I think it 
4s an exercise in futility to waste time when we can redo the 
percentuge on thts one. Mr. Epstein leaned giadiy on the 


testuony that 1% vas 20 per cent. let hits caiculate it and 


gee what it is, 

HEARING EXAMINER LYNCH: Ask the question. 

MR, MC KEAN: May I, Your Honor? i 

HEARING EXAMINER LYNCH: Yes 

UR. MC KEAN: vould you take a look first at the con- 
tract of Synithia Gray Washington, Exhibit 43, and calculate 
out what the percentage of the carrymg charge eee 

HEARING EXAMINER LYNCH: Just to keep the record, 
Mr, Epstein, is this the contract that was inquired into when 
the witness answered 20 per cent? 

UR. EPSTEIN: Yes, sir, . 

HEARING EXAMINER IYNCH: Ail right. : 


THE WITNESS: The carrying charges are calculated 


HEARING EXANINER LYNCH: Yait 2 minute. Iet us get 
pack on the record sO we are straight, Now, hr. Epstein origi- 
nally asked you a question concerning Exhibit 43, 

WR, EPSTEIN: Commission's Exhibit 43, 

HEARING EXAMINER INNCH: Mr. Epstein Pana you with 
respect to the carrying charges on Commission's Exhibit 43, and 
my recollection 4s you stated they “were 20 per cent. 


THR WIINESS: They figured out to be nearly 18 pex 


ent, That would be $10.71. They were stated at $10.65 -- 


a 5~cent aifference there, 


HEGRING EXAMINER LYNCH: Have you finishe 


mr, MC KEAN: ~ think so. 

HEARING EXAMINER IYNCH: Go ahead, Mr. Epstein. 

You had a question with respect to the second con 
tract executed the same aay. 

wR, EPSTEIN: Yes. 
By Hr. Epstein: 
ia) as to how the carvying cherges were computed for that 
contract, executed the saiic Gaye 
A. This figures most neariy to be 18 pex cent. 48 per cent 
youd be $26.80. In this instance, $27 was charged as 2 
carry ing Charge o | 
Q Iet me get it sora ee From the computation you made 
fn your notenook pat was the carry ing char ge at 18 per cent 
that you Comneseds on the baiance due on the wedaing set, 
$154.50? 
& $26. B05 at 18 per cent «~ $e7 was charged. 
Q I wenk to atrect your attention to commission's 
Exhipi4 62,/iiz. Uliman, unich is for a usea television set 
purchased on Nay 6, 1966 by Hrs. alfreda Stubbs and the 
totai price of the television set was $174.90. You computed 
carrying charges of $18.60 whnich is noted there on the 
contract 

Youid you tell me how you arrived at those carry ing 


charges, Nr. U1imen, please? 


pr, MC KEAN: I would like to object to any 


160 


205 
further auestions along this Zine, We have peen going into 
this at great length, The complaint charges that, in effect, 
they do not disclose the amount of credit pee and it is 
piain and ciear that they are disclosed in the game exact 

amount. | | 
HEARING EXAMINER IYNCH: I wonder how iong this ‘is 


going on? 


How much have you got there, Mr,. Epstein? 


Tis is getting cumulative, 

You can show the waters SS mumber of contracts. 

I think you have made your point concerning that. 

How many more do you have? : 

there is no point in going one 

wR, EPSTSIN: I have a @ifferent line of inquiry, 
Your Honor, that I would like to pursue on this. 

I would like to have the reporter mark as Comnigsion's 
Exhibit 74 for identification, 4 conditional sales contract 
for Mr, Eley Freshiley. | 

Commission's Exhibit 73 4s a yellow prescription 
piank for ir. Freshiey, and Commission's Exhibit 76 is another 
prescription piankt for Mr. Freshiey. 

Commission's Exhibits 77 and 78 are Dal-Tex Optical 
invoices for the same individual. 

(The docurents referred to were marted as Commission's 


Exnibits Ty throvgh 78, for identification.) 
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Q For the record, will you state your name and address? 

4 My name is Zachary Ephraim, and I am an ontons trist wit th 
offices ut 816 15th Street, Northyest. TI reside at 8600 
Bradreor Drive, Bethesda; Nary land, 

ral What is your occupation? 

A I am an optometrist, . 

Q Vould you aeseribe briefly what an sees is? 

4 én optometrist fs an indivicual ho specializes in the 
examination of eyes for correction by glasses, prescribing 
visual training and contact lenses. 

ia) How tong have you been an optorety tis ot? - 

4 19 years, 

Q Dr. Ephraim, starting with your undergraduate education, 
will you describe your professional treiming? 

4 I graduated from St, Francis Colicge in 1938 and 
Coiwibia University School of Optemetry in 1945 «= I am sorry, 
1947 was when I graduated, 
Q R In your occupation, ao you i aise cell eyeglasses? 

& Yes, sir, 

Q How jong have you been in the protescion of optometry 
in the District of Columbia? 


ry 18 years. 


QO Have you aico been selling cycgiacses in the District 


of Colwbia for 18 years? 


& Yes, sir, 
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Q Could you describe for us whet vevitions you hold in 
professional societies? | 
A I am president of the Board of Examinexss of Optometry 
sn the District of Columola. 

I am first vice president of eae District of Coiums ia 
Optometric Society. 

Iam a trustee of the D. C. Optometric Center, a free 
clinic for indigent patients, and also a ences 4n the 
Viston Career Service, which is 4 prepaid heaith plan for 
eye cave, 

Q Could you give us a prief description of the functioning 
of the Eoard of Optometric Examiners? 

A The Board of Optometric Examiners approves and acts upon 
applications of new licensecs: gives ceminations, marks and 
grades them ana either approves oY disapproves their Ne 
Licensure, oy. 

Q Could you aiso give us a ceseriptton of the Optometric 
Society? 

A Tne Optometric Society is an ovgonization of profesional 
optometrists in the District of CoiucDie. 

How many members peionz to th> society? 


a 


What percentage of the tocai nurser of optometrists 


4s that? 


4 frovws 52 per cent. 


229 


QO Dr. any are you familiar with the eeices prevailing 
in Eke District of Columbia trade area for eyeglasses and pro~ 
fessional optonetr t's services tn ‘connection therewith? 

4a Yes; I am. | 

4) How familiar with these prices are you? 

4 From personal experience and speaking with other practi~ 
tioners, anc recently we conductea a survey of all the 

practit?i x anizati | é £ the importance 

of this factor in Medicare oan Nedteade: 

We have to present these facts and figures to the District 
of Columbia Public Health Service, and we mace a survey with 
them last month, | 
) Could you describe this survey in a 1ittie more detalii? 

a Questionnaires were sent to all of the nenber's of the 
gociety, 28 of them were returned, Five more inquiries 
were made by telephone, so they had, actually, 33 replies 
out of 44 applications, ; 
ia) Have you had access to those yesults? 

A Yess. I haves 


Qo Do you know those results? 
A | gir.- ai ; 


2 


Q Doctor, I wonder if you would tell us what comprises the 


patient?s cost for 2 pair of glasses,- 
4 The total cost of a pair of giasses generally cones of 


a professional fee pius the cost of materfats, the cost of 
164 


lenses, 
training for contact lenses. 


Qa Are costs usually bro 
ny 


per cent of the men break down 


Q 
A Very close, yes> sir, 
Q 
prescription for your patients 


A 


our own stock lenses. 


sens to local labs, pholiesale labs. 


Q.. 


anal 


the prescription? 
al 


4 Yes, it does. 


ca) ¥Yhat is the extent of the 


“4 ‘The cost to the patient: 


lenses. alone could run $10 for s 
Fatt ITT NARI 


er 


for. bifocals or trifocals. 


LONI 


se SALAS SANE TOOT 


SSS 


© Would you be adie to teil 


trade area for glasses and freucs 


piier's charges for grinding icn 


& Yes, sir, I could, 


. 


q I show you Commission’s Ext 


for Eley Freshiey. Yould you 


frames, and insert aress 


There is a difference of op. 
Caan ec ee amnenaT 


een 


the cost and 50 per 
0 cern ec Ora 


Yould you say that the ‘costs a 
Couid you tell us how you cbt 


Vell, we have our oun lab in which ve do -- 


lenses that ax 


Does the price of a pair of 
an — tiie aemameal = 


eo fey te 
aout. 
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>s 


service fees for visual 


ken covn for the patient? 


shou. 


ne eee re 


I would say about 50 
Oe 


cent do not. 


ws 


re the same in either case? 
ain lenses: ground to proper 


ve service 


“A” 


e out of stock range, we 


eiosses vary depending vpon 
come see", y SE 


ar a7 PEE 


vo tat ion? 


Tre cant ta the natient for 


<< 


2 vi ision or ag high es $60 


ae SIE 


5 Te 


« the patient's cost in this 
sf I weve to show you a sup~ 


sy <nd supplying fremes 


TT, Dal-Tex Optical invoice 


RiyGe 
bioLe 


tat 4mvoice, Doctor, and 
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| By Mr. MeKean:. 

Dr. Ephraim, have you ever seen the gilasse 
referred to on that invoice? 

No, sir, I have Soe. 

Are you basing your opinion as £0 prices, or any opinion 
you may form, and so forth, primarily on the survey that you 
mentioned a few moments ago? 

A On ny personal experience. 

Q or said: are you basing it primarily on the survey? 
HEARING EXaMINER LYNCH: His answer was that he ¥: 

basing it on personal experience. 

By Me. McKean: 


Q ‘Not on the survey. Is that correct? ' 


A If I may interject? My personal experience and the survey 
are very close. it would say there is not a dollar's aifference 
in any charge between the survey ad my Become experience. 
Q But it is important to me to mow which it is that you 
are basing your opinions on. ~ 
- HEARING EXAMINER LYNCH: Can you answer the cuestion, 
Doctor? I think he already testified -- he said both, 
THE WITNESS: Yes, sir, and the answer is the same 


in both cases. 


By Mr. McKean: 


Q Doctor, how many pairs of eyeglasses have you pousght in ws 


last year from other optometrists? , 166 


Loe 


See 
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A I nace not bought any from rn tn the past year. 
A aaa cm aaa : 
9 Have you been in any other optemetrists® offices or shops 
_in, say, the last year? 
Yes, sir, Tt have, 
those have you been in? 
tL have been in Dr, Haunt ts office. Ve have a program of 
Sasori: Sse cyt ne 
@if-aid, when a man. was sick, I was in his office when he was — 
sick, I have been in Dr. Serene office, Tf guess that vould 
Ci Ee ot mea Seemann 4 ” 
be the ones I have been in, 
you have been in the offices of <~. 
Tro other optometrists within oo last year. 
within the last year. Ietts. take it pack two years.” 
HEARING EXAMINER LYNCH: Let’s not carry the yor 
gire too far, I think you have gone into the point of whether 
he is qualified to’ answer the quest ion,-. Any further GEESE SG 
I think, Hr. McKean, you can ask on cross-examinat ion. 
Noms let*s go pacts and find outs Hiss Reporter, what 
the question vas that Mr. Gross put to -the witness with 
respect to the gocuments he has in his hands? 
Wi11 you read that, PES 


(The record was read by the ‘reporter as foliowss: - 


“Ovestion; I asi you study carefully and tell mé if 


“you could give m your opinion. 


“"ansuer? Yes, I can. 


"Question: hat is your aes 


23h 


HEARING EXAMINER LYNCH: Can you answer that ques- 


THE WITNESS: Yes, sir. 

MR, MC KEAN: TL object to his giving an opinion, 
on the ground that he is not qualified to ves an opinion. 
He has told me, on what little voir dire ‘we fad that he had 
been in the shop of only one or two other ones. I am sure he 
hag other contacts, but I do not know whether they talked 
price all day Jong. He has never seen this particular pair 
of SS or the mater tal covered by that invoice. 

any opinion he might have is apparently based on 
a survey which is not produced, has not peen offered in 
evidence. | 

I do not think he has any opinion on it. 

HEARING EXAMINER LYNCH: Mr. Gross, with respect to 
his own opinion == and leave the survey out, because 4f you 
Go not you will have to bring the survey in -- do you want to 
ouvalify or question? 

uR. GROSS: May I first ask him if he has the survey 
with him? 

‘THE WITNESS: No, sir, I do not. 


DIRECT EXAMINATION <= resumed 
By Mr. Gross: 


@ Do you have an opinion as to what your own price for this 
eas of glasses vould bees 


a ey "Yes; SC 
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. / 


What would that peice: be? 


8 = 


MR. ee KEAN: “May_ I have it clearly understood, 


if the question was what the witness would Caeser not what 


others would charge. 


HEARING EXAMINER LYNCH: ‘gnat is what the question 


“was. Go ahead, Mr. Gross. 


By Nr. Gross: 


Q - Doctor, as to that.; name 4nvoice, can you SNE me your 


opinion, pased on your own persone knowledge, pecaecae the 
results of the study, as to what the prevailing trade area ~ 
price would be? 


MR, MC KEAN: ‘Lobject, That is the’ same guestion 


he asked vefore, and you sustained my objection. 


HEARING. EXAMINER TYNCH: I sustained poe POSE 
with setscatts to the survey that was referred to, which "was not 
available. ; : 

‘The objection is overruled. answer the eeeetoane 

MR. ae KEAN: Before you apeiiees = | 

HEARING EXAMINER LYNCH: Your objection is noted. 

Answer the question, 4f you can. 

he THE WIINESS: Yes, sir, the prevailing trade price 

‘for this would be $9.” oe i 

HEARING EXAMINER LYNCH: This is your opinion, eS” 
been fin the pusiness for. the past 18 or 9 years? . 169. 


in ‘ <2) 


THE \TINESS: Yes, sir. 

HEARING EXAMINER ‘IYNCH: Go ahead and ask the next 
question. 

By Mr, Gross: 
Mao. 

Qe IT show you Comnission's Exhibit 81 which is a Dal-Tex 
invoice for J. L. Dennard. ae | 

yould you study that invoice, and I ask you if an | can 
give an opinion as to what the prevailing trade area price 
for that optical service would be, based on your own personal : 
experience, excluding the results of a survey? 
A Yes, sir. 

MR, MC KEAN: Tf am going “to object again. I do not 
see how he can exclude the resuits of this survey. I think 
Mr. Gross is exercising us here ina sort of yonderiland phantasy 
world. 

HEARING EXAMINER LYNCH: ‘The objection is overruled. 
Ansver the auestion. 

By Nr. Gross: 
@ VYould you give us your opinion? 


4S $24. oe . 


fas Can you give us an opinion as to what your price would be? 


A jae 


oO “t show you Commission's Exhibit 85 vhich is the Dal-Tex 


anyotce for RicuenS Cavanavgh? 


el sox study that invoice, Doctor? 
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yould you tell me af you can give your opinion 
as to what the prevailing trade area 1 price for tho se Erassee 
would: ve, based on your on experience; excluding the reguits. 
of the survey? | ae 
HEARING EXAMINER ‘DENCH: Let's leave the results 
of the survey out... ; | 
That was in an objection that I overruled, 
let's leave ‘At out of the record, 3 
The witness is qualified, a after 19 years, to testify 
to what he knows. * : 
THE YITNESS: $28. 
By Mr Gross: y : 
a) Can you tell us what your own pa would. ‘pe? 


.-MC KEAN: Would you tell me the name of that 


person? ; 
YR, GROSS: .-Richard Cavanagtt. 
By Ur. Gross: 
> 
o +t show you RETO Exhibit 8s Dai~Tex Optical 
invoice for noes Vesley » and usk you to study that invoice 
and tell me if you can me your opinion as to what the prevatling 
_ trade area price for that service would be. : 
A vee, etry. : 
Q Yhat would that be * Doctor? 


About $32 5 


that yould your own price be? 


$30 for this.. 


ar 


I show you Commission's Exhibit be» ‘which is a Dai-Tex 
anvoice for James Crowder, and ask you to study that and tell 
me whether or not you can give me your opnion as to what the 
prevailing trade area cost for that pair of glasses yould be. 

Mm, M NC KEAN: I am going to as sk that that ouestion 
pe clarified. 
Mr. Gross used the wane “eosts" n hat 43 he referr- 


ing to? 


MR, GROSS: ‘The prevailing retail price in the trade 


area for that optical service. 

THE KTTNESS: It would de $24. 
By Mr. .Gross: 
Q Vhat would your own charges be? 
A = $2, : 
HEARING EXAMINER IYNCH: In the ‘previous auestion 
Mr, Gross asked you what the prevailing price would be and 
you said $32 - and then he asked you what your price yould be, 
wd you said $30. Is that correct? 

THE WITNESS: Yes, sir. 

HEARING EXAMINER LYNCH: Go ahead. 
By Mr. Gross: 
o I show you Commission's Exhibit 3 which ts an optical 


4nvoice for Charities logan and I ask you to study the invoice 
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617 © Stu, Way Weshtegion 1, OFC, * 


and tell me if you can n give me your opinion as to what the 
prevailing retail price in the ES area oe be for that 
optical service. 

A $28. ; 

Q What would your own Eee ee 

A $28.- ay ; 
Q@ show you Exnibit 100, Commission's Exnibit 100, Dal-ex 
invoice for Gus Ashton, and I ask you to study at and tell me 
4f you can what the prevailing retail price in the trade area 
would be for that pptical service. ca | sre 
A BS am not familiar with that frame. x could not ee 

Q “I show you Commission's Enidit 103, Del-ex snvoice for 
Etta Calloway and ask you to study at and veil me if you can 
what the prevailing retail price in ee trade area would be. 
A -°$26. This is for tenses only, however. that is her own 


frame. , ais 


Q -pootor, at wild ask,you know, if you recall whether you had 


occasion to examine the eyes of Minnie Alice Henry. 
RO eee coe ace i 

Q -Would you describe how that examination came about? 
A Yes; sir. One Se cerdas, morning vhen I was having Seo 
fast at the Shoreham Drug Store, the manager of the drug store 
seid he was concerned about an employee of his who had just 


purchased two pairs of glasses. 


2he 


eomfror tab Ly 5 with merely a routine examination and upon con- 


pletion of the examination I saw no refractive error that 
yould require CeCe sc 
Q Doctor, I now show you Commission's =S=nitbits 34 and 35, 
ma ask you if you ecognize them? . 
i A Yes, sir. | 
Q yhat are they? _ os ‘ 
A These were the two pair glasses that s4iss Minnie Henry 
showed me and said that they were from Soban 5 “Xew York Jewelry 
Company « | 
Q pie you examine those glasses? 
A veo sir. 
Q | As a result of your Sentnattons Dactor, could you give 
us an opinion as to the retail sales pric= for these glasses 
in the trade area? 7 
Yes, sir. 
yhat would that be? 
Fou both pats, geo. 
That is a total of $46? 
Yes, sir. 
Could you break that down? 
Yes; sir. The frames would retail 2m this: area for 
about $10 apiece. The white lenses woul¢ probably Tr tail for 


$12 and the colored for $14. 


# Q “Doctor, “yould you have cmesorsbed eyesiasses for Miss 
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Henry? 
ia No, sir, a0) would not have. 
Q “poctor, do the éyegias ses for eS Henry nave 2 een 
4n them? oe | | eke 
A Yes, sir, Hey ash. 
Q J show you Commission's Eeibit 4o,. the eyeglasses of one 
James Edward Freeman, eas ask on if you nave seen those vefore : 
A yes, sir, I have. 
Q How aid you happen to see these? 
You showed these “to: me in my office last griday. 
Did you examine the classes at that time? 
Soe | 
pid you reach an opinion as to the eAeeol sates price 
for that pair of glasses in the trade area? , - 
“yes, sir. 
* Yhat is that opinion? 
$22. } | ee 
" What would Se Ob TAS have peen, Doctor? 
: — 
poctor, I show you Commission's Exhibits 27, 28, and 29. 


the eyeglasses of Roland Taylor. Have you had occasion to 


- 


examine those glasses in the past? Bree. ie 


cx 


Yes. 


How aid that come ‘about? 


I do not recall exactly, put it was probably a mont or 


6 Si, H. Was Werhlagion 1, O. 
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u month and a half or tuo months ago, you shoved these to me 
in my office. 
QO Did you arrive at an opinion as to the retail price 
for those glasses in the trude area, Doctor? 
Yes, sir. 
Could you tell us wnat that opinion 1s? 
Yes, sir, $72 for the three pair, 
Could you break that down, Doctor’ 
Yes,. sir. There is one pair of bifocals. 
HEARING EXAMINER LYNCH: Excuse me, Nr. Gross. 
fake them by exhibit number, will you please? 
By Mr, Gross: 
© - WH1Il you tell us what the retail price in the trade area 
would be for Commission's Exhibit 27? 
a Yes, sir, it would be $25, 
Could you describe those glasses? 
4 a pair of bifocals in an Arnel frame, would sell for $18 


-- the lens vould sell for- $#erand the frame for $10. 


QO I show you Commission's Exhivit 28 and ask you if you can 


give your opinion of that? 

A Tis is a pair of distance glasses, myopic glasses, 

I should say, probably for distance, The lenses would be $12 
and the frame would be $10. 

ra) I show you Commission's Exhibit 29, could you give us a 
preakdoun as to the retail price on that? (16 


A Taese are probably yeuding glasses, The lens vould sell 
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Tae last tuo were single 


=~ 


- gor $12 and the frame for $10. 


lens. : 
Q -Vhen you say "probably reading glasses” -- 
A Well, judging from the pifocais, I see one fs made to a 


.@ istance prescription and the other is made up “gor reading. 
ecalling just exactly what your 


ao w & & B® 


sy Are you having trouble © 


ae findings were? 


x 
’ 


A Yes. 

(a) if t ‘showed you notes hich you reduced to ae 
10 | at that time vould that refresh your memory? & 
it. A Yess sir. 
12 Q | are these the notes that you: reduced to writing after 


13 || you examined those glasses, Doctor? 


14 “A " Yess sir. ; 
ity yhat those glasses 


15 ¢ |. Can you now tell. us “ets Ce 


16 are? 


7 _ Has that changed your See as to the prices you have 


18 a trexty given? 


a a Noy sir, “4% would not change wy opinion, 


| and the presertption is whaty 


21 & _ One Sas of pifocais, one pair of -peadings una one pair 


ae. of aistence. 
nw have given UB, 


3 


23 || © and the prices that yo are those the 
24 prevailing ‘retail prices? : 
A It would be the same. ' 


2hs6 
What would cti chee be for these glasses, Doctor? - 
Essentially, the same as I quoted. 
MR. GROSS: ‘Thank you, Doctor, I have no further 
questions. 
HEARING EXAMINER IYNCH: We will take a ten-minute 
‘recess before cross-examination. 


(Short recess.) 


HEARING EXAMINER IYNCH: “e will come to order, please. 


Proceed. 

MR. GROSS: Your Honor, if I may beg your indulgerce? 
I find there are a couple of questions that I neglected to ask 
the witness, that I would like to ask at this time. 

HEARING EXAMINER IVNCH: Go ahead, © 

MR, GROSS: Tnank you, Your Honor, 
By Mr. Gross: ee: 
Q Dr. Ephraim, I would like to bring your attention to 
your testimony regarding Minnie Henry and the eyeglasses of 
Minnie fete Henny’ that you said you examined, 
A Yes, sir, . 
Q Ir believe aoe said that these lenses contained a cor- 
rection? : ; | ri 
A Yes, sir, 

Could you deseribe the correction in those lenses? 

a Yes, sir, ‘They are plus 25 cylinders, which is the eens 


possible lens you can put into a pair of frames, They are not | 


f ground any weaker than that in mrahe Heise 
MR. GROSS: That fs all. Thank you very coe 
CROSS-EXANINATION 
4 |i By Mr. McKean: 
Dr. Bpnrain, are you a medical doctor? 


No, sir. No, sir, “I am an optometrist. 


4 
6 ! 4 
| 


You are not licensed to practice medicine in the District 
of Columbia? 

No, sir. 

Or anyvnere else? 

Or any place else. 

You are not a graduate of a medical 3choo1? 


No, ‘sir. 


Pre et te ee 


And you are not a member ot the feerioen Wedical Associa- 


tion? 


tet ow tare epewes ere 


No, ato, 
: would you be eligibie for membership? | 

No, sir. 

Doctor, what is an Sentnadesioniecel 

An ophthalmologist 4s a physician who specializes in 
diseases of the eye. 
Q Do ophthalmologists treat or preser ibe for acne 
errors? ' : 


A Yes. 


Q Do they prescribe eyeglasses? 


+ 


What else do they treat? 
They treat all diseases of the eyes, 
Do you treat diseases of the eves? 
A No, sir. | 
(a) When I say “you”, I guess 1 should say that I am meron 
to optometrists. 
A Optometrists do not treat diseases of the eye. 
@ Youlid you tell me again what optometrists do? 
A Optometrists diagnose refractive errors and prescribe for 
those errors, errors of refraction and muscle, and for muscle 
Imbalances, and prescribe for refractive errors. 
Q You say refractive? } 
A 
that are ve referring to there? 
Are we referring to the optical properties of the eye 
Yes, sir. 
Q Whether the eyes make a proper focus and so forth? 
& Yes, sir, how the patient sees, 


O If the patient has some sort of disease, or something 


of that sort, would you be competent to treat it or to prescribe 


Hr it? 

& No, sir. 

(a) What 4s an optician? 

& an optician is an individual who makes glasses on the 


prescription of an optometrist or anophthaimologist. 
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HEARING EXAMINER IYNCH: He fills prescriptions? 
THE WITNESS : Yes, he fills eyegiass prescriptions. 

“tion to the patient. ences | 
By Mr. McKean: : 

o and it is the optician who grinds the lenses and is them 
and prepares them and fits them in frames, and so forth? : 

& Yes. | 

(4) Wie have the optometrist ho measures refractive errors and 

may or may not preser ibe eyeglasses, and we have the ophthaimo1- . 
ogists who are BREE doctors uho treat all sorts of diseases = 
and cone fons of the eyes including refractive vision ororse 
A Yes. | 

fa) Is it fair to say YOUS treat simply refractive eon 
aefects? 

A Not only ision defects, but we also can handie ‘muscular : 
conditions of the eyes, even though they may not have any . 
refractive roe they do not coordinate but ean be trained ta 
coordinate, | ; 

0 Is this something commoniy referred to, I suppose rather 
loosely, as cross-eyes, crossed eyes, that sort of thing? 


That yould be one email part of it, yes, sir, 


Now, ‘Doctor, you said that you have a “Laboratory. 
3 : 


Yes; pir,. 


that do you co in that laboratory? 
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& te F111 our own prescriptions when the only thing is 
required is a stock lens. By stock lens, I mean lens that 
are commoniy ground by manufacturing optictans, the pig 
companies, 
e And you purchase lenses? 
A i Yes, sir, 
ca) And you stock lenses? 
a Yes, sir. 
fe) And vhere a prescription calls for such a lens, you will 
cut the edge and insert it in the frames? 
A Yes, sir. 
QO What do you do with the other, cases? 
4 Ye send them to manufacturing opticians for grinding, 
cutting, edging, and inserting. . 
ca) And what do you send them? 
A Ve send them the specifications for the pair of glasses 
we desire. 
0 Do you send them a frame as well? 
A Occasionatiy, if they stoclc the frame, we order the frame 
from then. | 
Q And if they do not stock the frame? : 
& Then, we might order the frame from another source a 
end it to them. 


ia) Do you maintain a stocle of frames? 


A Very minimum, Just sample franzs. fi 
V 


You do not stock fram2s? 


A No, sir. 
Q . ¥hen you are preparing a pair of eyeglasses in your 
own laboratory, where do you get the frames? | 
. ‘From 2 vholesale optician, 
You buy the frames? 


Yes, sir. 


.. But you PES a stock of lens in your tabovatory? 


Yes, sir. 

Vhat OO Oe of your total SELES of ere gses are 
prepared in your own laboratory from steck jens and stock 
frames? . 

A Well, I do mot stock frames, If they were prepared in 
ny Aataratorre I would say px ISI 90 or 95 per cent of what 
t orger, I order from the qnolesaie laboratory - #~ Probably, 

L would guess from maybe ho to 60, probably 50 per cent; 

are done in my lab and 30 pex cent sent out, 

Q Doctor, you testified, atantt you, that you seit eye- 
classes, 

A tess gir, as part of the overail service. I just do not 
gust seit eyeglasses. — ‘wf someone came in and wanted to buy 
tiem, I would not sell them eyeglasses, | 

You also conduct examinations? 

Ye 3, Bir, 

Which leads you to decide to recommend or not to recome 


wane eyeglasses? | 
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A Yes; sir. 

Q And in the case you have recommended the eyeglasses, you 
ge11 them? 

A If they wish, I give them that option. 

Q If they wish to buy them, then you sell them? 

A If they wish to take the prescription any piace they 
want, they may. 

ca) Doctor, I would like to tnouire a 1ittie further into 
your familiarity with the optical trade, so to speak, and 
your familiarity with prices. 

WR, MC KEAN: I take it, Your Honor has no objection 
to my going further into what I was going into on voir dire. 
HEARING EXAMINER LYNCH: Go ahead, Perhaps this is 

the time to do it. 

By Mr, McKean: 

Q you told me that in the last year been in the office 

or store of tuo of your fellow optometrists, 

a If I may -- In retrospect, if I might amend this, I was 
in the office of Dr. Katz who 4s deceased, as part of our 
organization service, in which we give to widows, and I also 
was in his office and served there for, L would say, a total 
of about four days. 


(a) So that is three? 


a Tren, I was In the office of Dr, Shelton. Kelly Shelton, 
md 


ane I wae in the office of John Tolman. 
a a acer 
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Q wnat was the first name again? 
| ) Shelton, The first one I served was Dr. Max Katz, who is 


deceased, and then there was Dr. Soe and Dr. Robbins, 


Nothing. This is merely 2 social cail. 


A social cail? 


t 

What did you (ste) for Dr. Sheiton end Dr, Popbsno? 
| 

\ 

| 

| 

1 

\ 


Yess sir. 
One social call? 
4 I would say more than one. T have been there several 
times. 7 | 
Are they located near you? : 
ves, they are in the Press Building, at with and F. 
And you mentioned Dr, Tolman? . | 
1 was in his office ‘one time, 
‘hat was the occasion of that visit? 
Again, %% was 2 gocial call. 
vhen you caiied on Dr. Tolman, did you discuss price? 
No, sir, I dtd not, ‘i | | 
How about Dr. Sheiton? 
“He aid He aiscuss price. ; 
take tt you could Se very well have aiscusscd ea ‘ 
vith Dr. Katz when you rere in his office? : 
A No, sir, put he ata the work according 1 to his usuai 
fees. He did that according to uswal fees; | 


Q vho told you wnat his usual fees were? 


His office girl. 
Let me find out something eise here, How many members are 


the Optometricai Society? 


how many optometrists are Licensed in the District 

of Coluzdle? 
4 I yould say approximately 150]licensed in the District 
of Colimbie, 

How soEy are practicing optometry? 

Provably about| 85 

You say "probably"? 

I do not know abouts the exact figure, It is constantly 
changing and shifting. Men move from here to Virginia and back. 
It is not a nara figure from day to day. } 


Q How many ophthalmologists are there In the District of 


Coiumdia? 
& © I do not know, 
Ave there at least 50? 


I would not venture a guess. My guess vould be about 50, 


fre these ali medical doctors? 
Yes, sir, they are ail medical doctors, yes. 
fre they engaged in prescribing eyeglasses? 


I would say they all are, yes, sir. 


then they prescribe eyeglasses, what does the patient do? 
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Takes the prescription to an optician, 
What does the optician co? 
He fills. the prescription and. gives the patsent the glasses. 
Who sells the glasses to the patient? 
The optician. 
Not the ophthalmologist? 
No, sir, although I do believe there are one or tvV0 
Dia See eS, vho dispens< in their own office. 
- Are vOM closely familiar with many of the " ophthalnologistsy 
wees Iam. | 
Have you discussed price with them? 
No, sir. Tnere is no reason to discuss price, once I an 
familiar with them. 
Q How about oes retail opticians? 
Are they what are referred to as dispensing DEES 
yes. ° a : ae . 
“As distinct from manufacturing opticians? 


Yes. 


What is the difference between a dispensing optician and 


4 ORE optician? 
A My 4nterpretation is that a dispensing optician vould be 
the one ‘who makes the glasses and sells chem ‘to the public. 

A manufactur ing optician would be what z call the whole- 
sale jab. They do not deal with the pubite 1 put manufacture for 
the dispensing optician. 
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GS 31., A, VW, Washington pe Ce 


charge? 

4. I think that has been a very common occurrence, - It has 
comeup at meetings, and there are two reasons for this. One’ 
Ss the Vision Career Service. 

We have contracts with unions in which we are paid our uswal 
fees for services, and a man cannot charge a union man more 
than his usual fee, so that has peen a subject of discussion; 
and under Medicare, you cannot charge Bess eee VE your usual 
fees, and, in getting a presentation to the Public Health 
Service, we have discussed fees, yes, sir. 

Q You said that you cant charge more than your usuzl 
fees to these classes of people? 

That is rignt.. 

Do you charge more than your usual fees to some people? 

I youta say, "yes,sir.n 

ow about other optonetrists? 

I do not know what they do,” 

et ee 

vou fot lay whether thoy charge wore than thete ava 
fee? 

No... 


Or less? 


Q 
A or less, X do not know. 
Q 


what contact have you had with acoaseeteed in the ctty 
of Washington, BD. ve who are not members of the optonetrtca 


Sockcty? 
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A I have several close friends who are not members of the 


Optometrical Society, 
Q Have you had social contacts with them? 
A Yes, sir, 
Have wou had business contacts with them? 
No, sir, I have not, : 
—Tjave you been in their shops or stores? 
Yes, I have. 
can you name -- 
# was in the office of Ell Crystai,. He has a department 
 Lansburgh Department Store. Iwas in there. I forgot to 
mention that. 
(9) Did you discuss the prices that he ne 
A No, sir, I did not. | re 
q Could you estimate for me the number of sources of 
eyeglasses that there are 4n the city of Washington, cout ing 
all sources? 
4 you mean to the public? 
Q To the public, yes. 
A I could not estinate that. 
Is 1t over a hundred? 
Definitely over a hundred, 
Over 150? 
It would just be a guess. XI would say probabiy 150. 


vould it be over 200? ™—s 
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HEARING EXAMINER IYNCH: He said it vould be 4 BUBSS: . 
Go on to something else. | 
By Mr, NeKean: 3 
© Do all optonetrists have their ovn 18 sporatories? ; 
4 No, 3 sir, they (ore) note 
Q Do you nave any tdea how many of the optemetrists 
who are members of the Society nave their own iaboratories 
and how many do not? 
& Again 4% would be a guess, probably 50. I would say 3 
60_per cent do and perhaps 40 per cont do not, That is 4 a 
guess. I have never stopped to figure out how many ao and 
how many co not. 
I would say that my eS Boe be about 75 per cane, ea 


Iz 
have their own Jabds. 


HEARING EXAMINER IYNCH: 1% por cent of what? . 


THE WITNESS : Of. the total. 
By Mr, McKean: 3 | 
Q Referring to the optometrists (cho so ‘not meenene of the 
Optometric society puhat 4g the correct titie of that vosy? 
A District of Columbia Optorstric society. Sees 
Q Referring to optometrists “ho are Boe members of the 
District of Coiumbia Optometric Soccs oY p €o you know tiow many of 
them do and how many do not have their oun laboratories? 
A Of the men who are not mervers, probably eo per cent are 


employed by firms who 6 have guzive ow SSE E SES , and, agains 


199 
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60 per cent is a loose figure, but the majority of the men who 


are not menbers are employed. 

Q Doctor, having your own laboratory or not having your = 
laboratory would affect the cost on the eyeglasses, wouldn't it? 
A Not really, not greatly, because & 1aboratory 4s more 2 
service than a saving, because, to break it down directly, : 

the lab charges us to service @ pair of ESS, and when I figure 
the breakage and the time searese I would say it is ‘more 


of an accommodation than a savings. 


Q I did noe ask whether it was a saving. 


| 


I-wanted to know whether it affected your cost. 
A I guess it would have to affect, your cost. an @ small way, 
not: in a preee way. I think a petter answer to that, the reason 
for more men having laboratories is the fact that the service : 
has become a@ problem, not only in the District of Columbia, 
put throughout the country where we have aafticuity getting men 
to do the work, and the service has deteriorated, and, aS @ 
matter of self protection, they have been forced to have their 
own labs, even though it is not a moncy saver. 
Q Do you have same-day service? : 235 
A It depends on the prescription. In an energency we Se 
give one-day service. A more usual service is three days for 
bifocals or probably five days or a week, depending on the 


& wt 


prescription. 5 


Q Doctor, is there any variation in the price charged for 
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eyeglasses among the various dispensing opticians and optome- 


trists who practice in their own offices, optometrists who may 


‘ Anh = 
Phofer bstrel402] 6 


practice for someone else, optometrists who have labs, other 
organizations who have an optometrist department in their 
establishment -- 4s there any variation in price on eyeglasses? 
A Tere would not be a consistent variation according to 
clessifications. | 
There is a variation an any field. Some places get $2 
or $3 more for & pair of glasses; but on the whole, and espec- 
ielly in discussing non-Society men, I would say that the 
variations on this are on the lower side, that they are much 
cheaper than we are, rather than higher. | 


Q Iam not distinguishing between non-Association end Asso- 


5 
< 
a 
s 
Oo 
- 
< 
> 


ciation men. I am just asking you. a 

Let us simplify the question end talk about a particular 
undesignated pair of eyeglasses. ; 

If you bought the same pair of eyeglasses Soe all 150 
sources, are you going to encounter 2 nee eton in price? 
A Yes, sir, you would. 
Q Now, didn't you just teil me that the variation would be no 
more than $3? yey | 
A I 4id not say that. I meant among the Society. 
Q ‘You meant that among the Society? 
A Even eee would be -- I would Soy there 4s a close relation- 


ship emong fees charged for glasscs. You would not find 


H. Vig Warhtagten 1, 0. Ce 
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any gross giaring snequity. I think 4% would be no more than 
$2, One might get $22 for one types and one might get $24, 
put the variations are on that order, You vould not see $22 
ana $50 or $22 and $60. | 
Q We are talicing about, by your ow testimony at least, 
certainly a hundred outiets or sources for glasses and 
possibly 150, and you are not certain in ‘that range, that it 
might be more or 46 might be less, put it is your testimony 
that 2% would be no more than $3 or $42 : 

Is 1% your testimony that there is no more than $2 or *3 


or $4 variation betveen the Bees SEES by these yarious 


outiets? 
4 If I said that, T was in error. 
So 
Q Then, let me ask you, af I may. 
Can you give me any testimony as to what would be the 
range of variations among all of these outlets? 
4 Including the New York Jewelry Company? — 


Iet us eclule the New york Jewelry company. 


Q 
4 If you eciude it, you cub down ‘the eS quite a bit. 
i) 


Let's cut down the range quite a pit. 

You are testify ing about what other people do, 

If you could give me a specific pair of | glasses. 

You are talicing. apous 2 thousand types of giasses and 
asking me what the range is. 


Yell, the range can be bremict gous, but you give me one 
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pair of giasses, and I can make a pretty good guess yhat the | 
range would be, | 3 
Q fake your own glasses. : 

A Yes. I yould say that the probabie range for a pair of 
glasses that I have «= on the high side and on the very high 
_ side, would probably be on the high sice, Eee $50. and q 
nave tinted giases. 

Q tIaxamasking for the total a eationh ‘and you are telling 
ae 

TA This pair of CERISE: I say the price range could vary 
from a high of $50 to a tow of probably $35 or $35, Tt might 


range petween $55 .end $50. 


Q . So, with regard to your ow pair of glasses, pecaved you - 


yeze acked to specify 2 particular pair, youare telling Us 
that peels regard to them, there 48, by your testinony a S34 


rang, 2 of price possibile? 


an extreme range, out of perhaps a hundred practitioners. 


A 
Q are you Limiting your an rswer = 
NS 


Now, 4¢ Iimy, may I speak: a Littie further on thate 
HEARING EXAMINER IWNCH: Just a minute, dnsver the 
question. The question is with respect to retail ouriets. 
MR, MC KEAN: That is right, 
HEARING EXAMINER IXNCH: Then, the witness used his 
-own glasses, and he nas gaze Chat 1% varieds 


Tis ULTNISS ¢ It could vary that such, ys ; 194 
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By Mr. McKean: 
Q awen, that makes me wonder. Are you Limiting the oe 
on that variation to optometrists who practice in their offices 
who are members of the D. C. Optometric Society, or did you mean 
the answer to cover all the various retail sources ? 
YI was thinking of all the retail Sere 
You told me about a $14 spread ae that eae of glasses.” 
Yes, sir. : 


Are you telling me that there are no glasses, where it 


would be a larger spread, that that is the biggest spread we 


could expect to encounter? 

Let me explain the question to you, so sae will understand | 
it. } 

You testified on direct, very easily, oe smoothly, that 
the price for a given pair of glasses that you had not seen was 
x dollars -- right on the putton $26, that that was the pre- 
vailing price. i 

TY would like to find out what kind of spreads, if there a0 
are any involved, are involved. : = 

Now, is it your testimony that the biggest spread ie could 
expect to find 4s about $14, or am I misinterpreting you? : 
A ‘You are talking about an entire group? 

Q Take it that way, as an Saree. orate 


A Actually, I do not believe the $74 ater gs thet that would 


be unusual in any pair glasses, but we have extreme cases, and 
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Se 


the reacon I am finding aifficulty in elting much higher fees 


= 


where they have been charged.-< I mean way out of Line oc pore } 

haps inseeed of $50 for a pair of giasses like eee the or exe) 

might be $150. : = 

Q Do not forget. We are excluding New Yortc Jewelry s pecause 

you were testifying not about. wnat New York Jeuneiry charges. 

The Comission has evidence in that, You are testifying about 

what everybody else charged, Tell me about the variation. 

“you said just maybe $150. ; 
SE ee 

A Most of my ansvers were based on average cece in the 

District of Columbia. I have no knowledge nyseif of the 

extremes of each practitioner, I dia not see a result of 

that survey, ae though it was available, 

Q Were you answering Mr. Goss? question on the besis of 

that survey? 3 

A eS I eesumed ite Gross was asicing unat my usval fed 

was, ané I answered on what ny usuai fee vas and ny rmowleds2 | 

of the uswal fees in this ames 2 = * 

Q ‘There is a distinction ther e, I think I should point 

out to you that if you ansuezed the questions on the ba asis of 

vow orm On usuai fee would bes then you know what you chazge}. 

pus if. you are ansuering on the beds of what you think other? 

peopie charges thet is different. 


A Yes, sir. 


Q (aen he arked those questions, were you retying n tha 
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resuits of that sucvey? 


A No, sir. Everyone except one were ny usvai fees. My usual 
Senay 
as I expressed. 


Cert Care 


Q Your ee fee would have been? 


Q But were you testifying that this vas the usual fee that 


everybody eise charged? 

A 7 No, sir, t am not, 
| mR. NC KEAN: ; We have a problem, and the, oniy thing 

I can do is cail to your attention anda bring it to yous to 

your attention. 

If the aes is cesta about those , prices with 
regard to the exmidits that were shown him, &8 naving peen 
his usual fee, then I have no objection to it. re he is testi- 
fying that those prices were the prices “charged by other people, 
fen I me to strike it. I do not think that he has been shown 
to be qualified to testify as to exact or usual peices charged 
by others. 

MR. GROSS: I think ue made it clear on direct thats 
gn each case, we established ti prices, One nis opinion of 
phat the prevailing yetaii price youd be in the trade area 
based on his 18 years of experience in the District of Columbia 
ag an optometrist, and, two, what his price would be for the 
game pair of glascese 

LT tzited to go ghrovch that with each witness. I thi Kelid 
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By Mz, NeKean: 
Q Incidently, Doctor, you fold me that you maintain a stocic 


of frames in your office, 


mares pacer te eee aa a ~~ 
at oo Ee ear} 


& Sampje frares, not a stock, I Go carry a eample Line. 
Q Are these frames your own, oY do th 
supplier? 
A They are mine. 
Q You paid for them? 
A Yes. 
Q You have one of each kind? 
I try to have one of each kind, 
One of each Irind that you wse? 
A Yes, 
(a) frnd if a patient selects one, you make an ordezx fox. 
that frame, either delivered to you or Gelivered to the nhole- - 
saier, and if it is the wholesaler he takes it out of hig stock? 


4 That is correct. 


0 Doctor, is i trie that all eyeglass frames ere not the 


paine size or shape 

& Yes, sir, 

Q So, when Ienses are manufactured, in wnat shape or shapes 

are thoy manufacturec? 

& Som companies manufacture them round and some manutyeture . 
= You would not exactly e212 4% SOUATes because it ‘hes 


rounsed coruétse 


4 


But substantially square? 


Substantially squares; yess sir, but they are ionger 


diagonally . 


Q 
A 
Q 
4 


Q 


Lee 4n one direction than another? 

Tey ars pretty symmetrical. 

Practically square put with rounded comers? 
Yes. 


Andin order to take 2 pair of lenses and put them into’ 


frames, they must be eut and then edged and then placed in 


the frame? 


A 
Q 
A 


Q 


Yes, sir. 
Tis ts something that an opticlan does? 


Yes, sir. 


A dispensing optician would co 4%, or a manufacturing 


optician? - 


A 


& 


Yes, sir. 


A manvfactweing optician in the city of Wasnington, do 


they make their own lenses oF do they buy them? 


4 


Q 
4 


Q 


A 


It is a common practice for them to buy Stock Zenses and 


“492 they cre bifocais they buy the bianks put they surface them. 


Surface means grind? 

Gxind the prescxiption into them. 

Do they make their ow frames OF 2 DUy frames? 

They buy Frawede 

the menufeetering optomstvist in the elty of Washington, 
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Q Doctor, who ave your suppiiers of lenses? 

& Ny two main suppliers of tenses are Titmus OpticaL 
Company + I do not get then @trectiy, I get them wnotesrie. 
That is, Titmus-Shuron. | 

When you say you get them eivectiyfrom them o= 

I buy all of my lenses from Neu City OpetcealL Company. 

and New City buys them from Titmus-Shuron? 

Yes, sir. 

Were is New City Optical Company located? 

On itn and H Street, Northwest. I think it 4s tho7 H 
Street, Northy:est, I em not sure of the adsress. It is a6 
the coxner of wth end H. 

Do they publich a cataiogie of price sneets? 

Yes; sir, thoy 0. 


Do you buy ali of your lenses fro 


Do you by stociz lenses froin thom? 
siz, There is one amnvession I éo not want to 
Leave. 
HEARING EXAMINER DCH: pid you get the quecion? 


THE WITSESS: I nade one mistake, I buy all ry stoci: 


Jenses, I do not have all my service uorl: Cone by New City «: 


me, XO KE: That 1s vhat I was getting to. 
By Bs, Keffeant 


Q vaen you have Lense greetfiealiy growid, we écés that? 
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A ZY deal with four or five different jaboratories. I deal 
with New City and Connecticut and Ione Star in Tex®s. 
Q And in these cases, you do not send out a bianic Jens; you 
just send out a prescription? : 
A Yes. 
Q New City, Connecticut, and Lone Star in Texés. 
A ana in the past I dealt with Eyeeraft in Minneapolis, and 
one in Southwest Texas for a period, and I dealt with Dai-Tex 
of Texas for a short time, and I have Gealt with American 
Optical and with Bosch and ton. : 
Q let's limit i¢ to the last tw years. 
A For the jast two years I have dealt with New City, Eosch 
ma Lomb and Blue Riege Optic2i of Roanoke, Eyecraft, South- 
western of Dalias and Lone Star of Dallas, Connecticut Optical 
Company. 
9) anda New City? 
4 ‘Yes, sir. 
Q 
| gtasses from 

the manvfacturing opticians. Y epout your 
supply of stock lenses. | 

\hich ones of these get the pul? 


I would say Connecticut gets the bull. 


Would you say they get three quarters of it? 


I would say over 60 per cent. 


Kho ip secona? 
New C2q 
Between Connecticut and New City, do they e O por cent? 


I youlda say 80 per cent. 


Q And voth of them are Jocated in Washington? 
A 


Yes; sir, 
Q you mentioned Titmus and Shuron. 
A Tey are menufacturing opticians, They ranufa cture 1ens 
manufacture the biunks. They manufacture the lenses. Tee is 
a wholesale operation, 
Q Do ‘they also manufacture stocic tenses? 
Qh Yes, sir. . 
Q ‘and you buy stoek ienses from Now tty and New City has 
in oa eithe bovght from Titmvg and Shuvon e- 
4 Yes. 

of lens3s 
I would sey probabiy 99 per cent of these two, 05 for 
enus anc Shhuwon, or American Optienl or Eoach and Loms, 

Q 
A ‘The built of them, probably better shan 95 per cont, 
maybe $9 per cent o7 better, from Connectieut or New City 
Optical ae probably 50-50 on the franes. 
Q &re aii frames soid to you at the samt price? 


No, sir. 


277 
© Doctor, I am going to direct your attention to the Dal-Tex 
invoices that lv. Gres questioned you about, and I will mention 


the nuxber of the exhibit as we go aiong. 


yould you refer to Commission's Exhibit 792 


Yes, sir, 

The testimony related to a price of gen, 

No, sir, not for this one, 

Not for this one? 

Tig one was $9, 

What does the invoice cali for? 

It calis for bifocals. 

Is that for o 

ves, sir, J 
Q Taat is not two lenses. That és one ens, not a full pair 
of glasses, is ic? 
4 Ko, 
Q Do you Imow want ind of frame this parédeutay lens was 
put in? : : 
A No, siz, vo that would mot affect the price, 
Q : 
& 
Q Ynat you vere tectity 


again ag to how ne 


by Hew Fort Jeveley? 

A Just yhat the record saya, It says 4% ig the patient's 
frame. 

Q Do you know whether: they prought the frame into the 

or not? 

A No, sir. I do not. 

Q Your testimony Ss that you youzd have char rged her $26 fox 
the tno Lenses, and for piecing them 4n a frame that she may 
prouznt to you? 

A For this pair of tenses. 

Q Tf you provicec the feame, what would it have been? 

a ‘oponds on the frame entirely. 


Iet ws soy a fram cost $2. 
i skeres thet Coes not s1ic2 xe an examination fec? 


at Commission 


mmetes Logan. You gave 4 price of ses. 


SEES the hares Hee en ex O71? 


nee for examination on any of 


———— SS 
mo ee 


Sea 


4 
ot 418G NOC. 


our ch’ gyro for an exe aminnvion? 


mae Mt pe Ete res 


a ig cae es SSR RE EE, 


ES 


Q Docs every practicing optometrist in in the ety cnn | the 
cau for'an examination? = - = 
& No, sir, eneyy a not. 


Q can you give me me the range 0 of ware: ~t4ona on the exomination 


a mE a OE Pa ot ney Sater ae a ne Vee 
Lokakrone yd 


om 


To y Inowledses 4% would srebebly mn from 85 to £25, 
wens AEST ery 
ae aay 


“7. Pe ye 
isoion's Gsnibit gov 
From the exhibit, can you Seontify the frame? 
~ v 


No, six, I cannot, an 


re 


-Q Were you agswming any parvicular frane when you gave the 


-ansver you gave to Hr, Gross? 
. ~ 2 


Yes, siz, I was agstming «« I know the type of SES rs 
4ereie, even theven not the 2. exact franz, Ft was ‘assuming the 


ame cost $2.40 and youre : 7 oyox * $20. Te- cost: 


$260 and would rot roteli for ove: 


Q [3 oF comething 


those emnibita, and £ wait yong thom afi ever, 


ecore of what IT an as ADOWS » 
a4 7 wr. oe . ed <r of OF ° ~ 
sitions 9g Exhibite 72 2103.5 De Co; o> &3> 8i, rane £8 5s 
e= I grease f had tt roverse ord 


. 


7 4s the fivst you menvicaed, 


Vour tortimony wae that tno f £2 cures you quotes cid nos 
LOLOL aN TEINS TN IN — ——— a 3 


Can - ad Aaa . wy ° 
fo Lor ex TERN G LOA fn ony Coes. 


- * ee 
SCP inal nate 


By Ir, Gross: 


. 


Q You were asked, Doctor, on cxoc seenaminrt loi 


TSG LON > 


reuce in the area petuecn #22 the ayaLiabdlie ouciets to the 


LS ho 
consumer for ey 2sseg On your pals of gissse 
Yes. 


Q Could you do the sams for a pair of 12 


a 


« 


gissses; < i toy VYoric deueiry Compar Bye 


REARING EXAMINER IYNCNs Referring to Exntb it No, «= 


MR. GROSS: No. 35. 


a 


Tig vould not narrow the range con 


vied sey the bulk of che practitgone 2g 
-§n thio area “would noG carry Cat frome tmich is a digcontinrse 
SCD: ee orenicing, the price hows “30> 
she Ould 


fr this pair 2 ptass woure 


HEARING SPASTIC DTS 


BRING EMA Lees Sho odjoction fo st S62 


- aa ory o 36% 
Can you ansvse councsita question? 


epee 


o Me ao RR atta: ntpna~ = a a 
Uy, Gross acked you & Guste: ron Unien E think you Gun 


ser f2%~ Lela ee 
2 oy OF Vue Guntes 
: 
2 mp ee inine ge oe LS 
IRL you rersay yoy SUISUN? - 
4 


By ier, Coos: 


Q zr aeked is you. covet Give the 


a es Dime ery & 2 ay -- e e ae = 
for Coz sfeotaat a Exetbts 35, taick fe bane Koncyts eyce 


ote $2 the B.C. arc, 


D.C. 


1 


G $1, N. Wi, Washington 
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MR, MC SEES Ee has not been shown to oe quniztica 


aon ew 


as an export to render an opinion on tnis sort Om cos 


5% 


tion about his own eyeglasses. 


Sine objection is overruled. 
“yes" or "No", if you can ansver it?) 
THE WITNESS: The low range on this pa 


would be $7.95. Tne range above, the high range, ¥ 


be $30. 
HEARING EXAMINER LYNCH: Ask the next question. 


» 
By Mr. Gross 


t 


Q you said, I believe, that you g@ealt with Dal-Tex for 


Is that correct? 
A For a very short time. 
Way did you @iscontinve trading with pai-Tex? 
MR, MC KEAN: I object. That is -1.0% eae 
HEARING EXAMINER IYNCH: ‘The ep jectiion 45 overruled, 
Answer the question. How long was oe 


. HE WITNESS: A very short time, about ten Gays, may 
Zt dia not find the work satisfactory. 
MR, MC KEAN: I move that the oman be stricken. 
HEARING EXAMINER IYNCH: It may pe stricken. the 


motion is granted. ‘ 


Go ahead and ask the next question. 


HEARING EXAMINER IYNCH: You asked nim the same cucs- 


| 


Nei E TE 


CA WARE INS PT BL 2 CT Sete 
Oe ee 


Me, Uiiran, if I am not mistaken, I think yesterday ynen 
we Left off, we were discussing certain conditional sales con- 


trness and the carrying charges therefor, and I wouid Like to 


LE 
continue by putting in fronc of you Commission's Exhibit’ As9 


in evidence which is the conditional saies contract for Vernetta 


Tongerson, vhose contract tndiecates she purchased optical serv~ 


gces for $49.50. 


The carrying charges noted on that conditional sales con~ 
gua0t ave $1. Would you teil me how you ar rived at the charge 


of $1 for carrying chavges on that contract? 


bey 


avyylag charges ~~ We have been developing this at 


nate ey 


and have Piguced it various ways and an vary ing 


time pheve we just figured a flat charge of 


mere tas a 
a earsying charge whieh tas a aif : yeon the 
each price and the tine price. 
Q Then, tte, Ulin na, we have taikea abouts four different 


to, Uli 


Ieknuds of earxsying charges four aifferent periods 


of tist. 


Would you start 


definitive pex 


yertou, kinds of carrying chavges that you hav 4 


hd 


I would not be able to remember the $ime8 that these 


tool: piace. 


Mr, Ulircwn, iet nm stars bacle ovex again. Iam sorry “~~ 
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mR, EPSTEIN: I am sorry, Your Honov, that ve do not 
have the record from yosterany prepared yet. put to the be 
my recollection we coied abousr a contract an Janvary of 
that was executed and we Giscussed That ere vag @ 20 per cent 
fiat charge, and then you recompuced it with 2 peneLi and paper 
and it came out to somevnere around 18 per cent. 

Now, for what period of tins aia you charge this fiat 


rate for the conditional saies contract? 


THE ULRIESS: I would not be able to renexber that. 


By Mz. Epstein: 
Q Then, Me. Ullaan, we faticed about a contract that vas 
exeowted in May of 1956, in wien you sndicated to us there 
you extzacted the charges end 
vag the average of 1-1/2 per cont 
per nee 
Prom what perted of time 2a that co on? 
L gave that rativer coms thovant Last nicht, and I recompul 
ite ae that tive, it is apparent thet 
eavrying charge at 2 por cent Fer OWS the neriod of time 
existed, I covia not te2t you from memory. 
Now, we have & COnteactG, Tue O78. that = are referring to 
cLlieniisys Commiscs to 4m April ee &3 
a wate 2 of fact, Aprii 11, m2 that at that 
Soe you were ehATGINS $22 
907 tone a period of tino ¢ me $2 Pigs Loz enEsy ins 


Oro 
fo \haf 


eo ip your store? 
I would not be adie to tell you. 
Q Now, I want to asit you here, Mr. Uliman, to took at 


fe 


- ye 
Commission's Exhibit \59-/ ch is a conditional sates contract 


Logan which sndientes that he bought a pair of 
a pair of rena Ging glasses for 2 total price of 
Now, would you Sndieate to me where the carrying charges 
for Mr, Logents purchase? 
Tieze Ig no carrying charge refiected on this 
qT am not mistaken, this contract does not have 
i% was executed. = that correct 
COD. 7 
the pottom ie indlentes that on Janvary 18; 


Glee psa 4% eS 


2 the bottom portion -« he ao chat 


- 


Would i¢ he faic Lor me to assure, Me. Ulinan, that the. 


ston of the contract were 


ates 


executed on th 

& TS would. 

q Would you teil me 7 you compute 2 that Ix, Iegan dic 
charge on that contracts 


“a TEA: May I look at the contract before 


ww dt ate 
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L covia not say why no carrying charges were charged 
tie, legar on this contract. 
By Mx. Epste is 


Q low, we discussed yesterday, Hr, U 


puted your conditional saieg oc: srrying charges 


that were 20 por cent, or ¢ muutea ows to exactly somewhere 


avowe 18 per cent. Yho paid the 18 ov 20 fer cent ana who 


not, Ie, Ulin 


o 


hk  Geexe 4g no way that I could tel1 you uno Gad or who dic 


am — 
Not, He 


shat caxzying ciarges be chars 
Q Now, Me, Ulinan, in “ carry ing charges, you 
nentioned | 

mean -- fgain, 


x 


to Conmtestonts Exnitpit: 1025 og thit nean that 


mai 
PANS CO RE OT 
Toncercon aico 


/2 per cons por ronth on her 
IRQ, MO KENT: Objection, Your Eonoz, IL 


I hoard tho question clearly. f ould 1ate tohave the repory 


; 
RCL 


to the aunetion cc Imps 


= 


There was not any such testimony. What Mr, Uliman was that 
at the maturity of the contract, when it has yeached the terms 
specified in the contract, the remainder paiance at 1-1/2 


per cent per wonth «- that was assessed on that peaiance on 


cerca in contracts that he was giving testimony on. 


HEARING EXAMINER IYNCH: That is my recollection of 


Is that correct, Mr. Ulan? 
THE WITNESS: That &s correct, siz. 
DR, EPSTEIN: TL WiLL withdraw the question, Your 
Honor. 
By Ur. Epst¢ 
Q Tn addition to the cazzying charges, were there any other 
axrry 20g AY ESS nterest mates tsha% were put on these 
yoracts that poeple had to pay Lor? 
I do not understand that question. 
In adeition to the 
this contract, did th3a percen, Vern 
oz chorges fox 
Sn that contract 
5 nothing here to “afeate that she did. 
possibie she may hove, We, UlLinan? 


Ieantt say. I youre hove to have something at 
y 


o ~ ate lt 
sdex to answer such Q@ qussuLc 


- enlace . 
n order to answer 


question? : 
4 Any such charges would be reflected on the ledger card for 
that customer, 
Q Does the customer get a copy of this ledger ecard, to show 
her payments? 

The customer gets a copy to show her paynents, yes. 

Does the customer get a copy of the Jedger card? 


It is a customer book, T believe you have a sample of 


Q Does that bool chow the amount of anterest she may have 


paid in her payment? 


PR. MC KEAN: Opnjection, There wag no testimony that 


there was any such -- 

PR, EPSTEIN: We are trying to establish whether or 
not che witness woule need any other data -~ or what other 
data this witness would need, oz records, to show thether or 
not this women paid anything other then the carrying charges 
Indicated on this contract, That is the line of questioning I 
an pursuing. | 

HEARING EXAMINSR LYNCH: Doesn't the contract spealc 

for utself? 

MR. EPSTEIN: To the extent that ‘ee contract also 
refers to a certain percentage of interest that may be au2 and 
owing. I tried to estabizish yhether or not this woman, Vernetta 


Henderson, in fact, paid any any onourts other than what was 
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specified in the ener The contract does speak for itself. 
HEARING EXAMINER LYNCH: | Can you answer the quest on? 
THE WITNESS: I do not know what the question might 
be, Your Honor. 


HEARING EXAMINER IYNCH: Do you know whetler or not 


there were any other charges or fees collected from this woman? 


What is her name? 
MR, EPSTEIN: Vernetta Henderson. 
HEARING EXAMINER IYNNCH: Vernetta Henderson, Is 
there any way you can find out? 
THE WEINESS: ‘The ledger card should refiect it. 
I can say this: If this contract ran beyond the 
maturity cate, 1% would be subject -e 
HEARING EXAMINER IYNCH: To 1-1/2 per cent. 
«. THE WITNESS: 1-1/2 per cent. 
HEARING EXAMINER IVNCH: According to the terms of 
the contract?. . | 7 a 
_ THE WIBESS, Yes, Your Honor, 
HEARING EXAMINER INNCH: Where is the card.you were 
¢adsing about that you say that you keep? 
mrs WIEINESS s ... At .the store. 
HEARING EXAMENER LYNCH: Why. haven't you got that, 
tir, Epstein? .-. j 
MR. EPSTEIN: te 4gsu2 as to whether or not this 


woman peta anything more than << 
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the pooks, and I believe 5 per cent was -- ret me correct 

that, 8&5 per cent of that $355,000 was the substantial 

amount of business done on credit, I want to imow how much was 

jost through the course of a year due to. bad debts. | 
MR, MC KEAN: This is the sam gestion that was 


asked, and you just ruied on ite 


HEARING EXAMINER IYNCH: I said, Mr. Epstein, would 


you ask the next question, Apparently you aid not hear me. 
WR, EPSTEIN: I did not, I am sorry, Your Honor, 

By Mr, Epstein: : 

Q You told us yesterday that you have a Dr. Dantzic who 

does the eye examinations. An TI correct, that oniy Dr, Dantzic 

Goes the eye examinations for the period in which he has been 


o 


with New Yorl Jewelry? 


A That ts correct. I do not recall any other ees having 
done any examinations for us. : 
Q ee the period of time in yntich Dr, pantzie has been 
pr aes employed, he hag seen every single patient who has 
come into the New Yori EES Company for an eye examination? 
Tnat is right. 
Dr, Dantzic is an CEN 
He is. | 
J Am I correct, Mr. Uliman, that it 4s the practice ‘of the 
New Yorks Jewelry Company to give BeoS eye examinations? 


4 Yes. 


Is it? 
A Yes. 
Q Do you give free eye examinations to anyone who came in 
requesting them? 


A This offer was generally made to people who came into 


the store with a gift card, not to anyone who came into the 


BtOLe. 
Q Well, backing up to the fact that you sent the cae 
throuch the mail and you made the card available out on the 
street to passersby, whoever Was passing by and picked them 
up, is it fair to assume then that anyone who picked this card 
up.off the street or in the mail was entitied to a free eye 
xanination? . 
I did not say that, Nr. Epstein. 
MR EPSTEIN: I will ask that this be marked 114 for 
identification. 
(The document referred to was marked as Commission's 
Exhibit 114, for identification.) 
By Mr. Epstein: 
Q Am I correct that you have in the store and on the 
premis?s -- 
HEARING EXAMINER LYNCH: W1il you identify the 
thing first? | 
By Mr. Epstein: 


Q I show you, for identification, Commission's Exhibit 114 


C3 a 
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A This is apparently an advertisement that we ran in the 


newspaper. 
Q yhat SeuSSeLer aida you run it $n? 
WR, EPSTEIN: May I state that it goes not appear 


| on the reproduction, put it was the Washington Datly Nevis, 
from January 29, 1965. : 


Would that sound right? 
THE WITNESS: T would accept that. 
HEARING EXAMINER IYNCH: Do you have any I opsectson 
to that comment? | 
| MR, MC KEAN: No objection to the Comments 
HEARING EXAMINER LYNCH: Go ahead, ~ | 


By Mr. Epstein: 


@ i Was this an advertisement that was run by New York Jewelry 


Company? 

A It is. 
MR, EPSTEIN: TI offer this in evigence. 
HEARING EXANINER INNCH: Do you have any objection? 
PR, NC KEAN: No, Your Honor: 
HEARING EXANINER LYNCH: It may be received. 
(‘The gocunent, heretofore marked for: saentification as 

Commission's Exhibit 114, was received 4n evidence.) 
By hr. Epstein: 
Q Am ZI correct a on the premises of New York Jewelry 


at 918 Tth Steet, you have a sign tn the stoze that says "Free 
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Eye Examination"? 

A I believe there is; yes. 

Q Ana who is that sign directed to, Mr. Uliman? 

& To customers who come 4into the store. 

Q Do these customers, who request it, receive a free eye 
examination? 

A They do. ; 

Q Now, Mr, Ullman, 43 there aiso a sign in the window o7 
one of the display windows at New York Jeweiry Company *s 
premises that offers a free eye examination? 

4 I do not believe we have 1t in the window at present. We 


may have had it. 


Q Tere has been a period of time 4n which it has been in 


the window possibly? 

To yhom was this sign directed? 
& To people jooking in the window. 
Q Ana to people who tooked in the window and then came in 
fr a free eye examination, was everyone entitied to a free eye 
examination? , 
A I yould say "Yes." 
Q Now, Me, Uliman, referring to Commission's Exhibit 114 
which ts an advertisement for discount eyeglasses for $7.50; 
how many pairs of eyeglasses in the course of a year does 
New York Jewelry se112 Do you have a figure for us? 


4 That vould be difficult for me to-estimate. 
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MR, MC KEAN: We could provide an exact figure on 


agreement with Commission's comsel that the figures we gave 
for a given time period and a gien year are representative of 
previous yearss other years, in which he had an interest. . 
HEARING EXAMINER IYNCH: It seems to me I saw some 
ES : 
MR, EPSTEIN: I will ask the reporter to mark this 
as Commission's Exhibit 115, for identification, 
(‘The document referred to was marked as Commission's 
Exhibit 115, for 4dentiPication.) 
ss MR, EPSTEIN: Commission's Exhibit 115, for identifica- 
tion, Your Honor, js an analysis. Tt is entitied “analysis of 
Sales of Eyeglasses for The Perfod January 1, 1966 through Jme 
30, 1966," and, as couneet has indicated, these figures can 
be capitalized or extended for an annval basis, and, further- a 
more, 1% is res. can represent reasonably accurate computa- , 
tions for previous years for t65 and 64, 
MR. uC KEAN: ‘That 4s correct, Your Honor. 
HEARING EXAMINER ‘IYNCH: you both stipulate to that? 
It is agreeable petween the two of you? | 
MR, EPSTEIN: rt fis agreeable. _ 


MR, MC KEAN: Yes, Your Honor’, that ‘ds COuDeCL a This 


mess ccerereverer $e sa. Greer sos 8 


is a gix months? period. We are egreeing that 4t can be annualized 


for the year in which it occurred, 1956, and the figures so 
obtained ave representative of eae total numer of eyegiasse 


soida by Now York Jeneiry in 1655 ond 1964, 219 


amen LNs 
pp RR CR me re TE mest Ser LEAT REE 
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By Mr. Epstein: 
Qs! Now, who supplies -- or from what sources do you obtain 
watches that you sell tn your store at retail, Mr, Ullman? 
& From many goecete 
Q Would you enumerate them for us, please? - 
A Bulova, Benrus; TIongines, and a-firm by the name of 
Schwartz, and we have obtained some from an organization by 
the name of Waldman and there may be others. 
@  \ho do you get the Inrd Tash watches from, Mr, Uiimin? 
A Ve have, from time to time, obtained these from various 
sources: 
Q vould you enumerate them, please? 
A The firm I nemed, Schwartz, was one » and I believe @ 
firm by the nam of Woridwide at one time furnished us such 
tatches. | ; 


Q I dia not get the end of the ‘answer. 


A A farm by the name of Voriduide. pees STS TET EET 


i 


Q Now, Miz. Ulizan, when you make orders for merchandise 


then the merchandise 435 received In the gtore, and in all 


» 


eases ado you receive ~ invoice with, or at a time near when 


the mevchnandise is received in the store? 
As We: always gee an invoice for merchandise, of course. 
Q Yould you tell me yhat#happens to these invoices when 


they arrive at the store? 


let m2 start again, Iet m start at the beginning, when 
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employees Of New York Jewelry Company who handie these invoices 
RR I - 
other than you or Nr. Tashoff? : 
——— : eo er a H 
MR, MC KEAN: Wiil you read that back, ‘please? . 
(the question was read py the reporter.) 
WR, MC KEAN: 1 think Nr. Epstein is trying to 
pinpoint a particular one. oe 
HEARING EXAMINER LYNCH: He answered the question -- 
‘or aid he? eel 
Go ahead. 
Con you answer the question? 
THE WITNESS: There may be other empioyeese 
cece 
By Mr. Epstein: 
Q Who are the employees. specifically? 


Se ee pease ered 


A From time to cime, there mey have been @ any | aes of 
eel 


NT eal ce inaemeieme anal LE AE Na, 


Ce) ~5 in. 
peopie, Mr pste: 


CMR Tan. naigsuee bowen 


Q I want to mow ‘who they are pee at any given 
Gime, You can tell m the time period, and I went to know 

the employees specifically yho would have access to and handle 
the se bilis when they are in the file NS as you iaicated, 
"pata". . 


A Not necessarily when they are za the file. They may 


Remon cadena ecclarenian aad vrs ane P 


wacry cass cee 


Op ue want to know who hese - employees, specifically by 


nam, 


Q I do not believe I could name any employees specifically, 
Fae : 


Mr, Epstein. 
Q Then, let's start another way. 

Name for me the employees of your store, currently employed, 
ana tell me how jong they have been in the employ of New York 
Jeveiry Company. 

HEARING EXAMINER IYNCH: You are not getting anywhere 
that way. Names are not going to help the situation, What are 
you jeading up to? What is the final question that you want 
to ask? 

The witness has answered with respect to depositing 


these invoices in an invoice file, ana from the gSnvof%.ce file 


checks are 4s5sued to pay the invoice, but from there on he seems 


not to understand or goesn?t know what happens to the invoices, 
and I assume you are going fron there to ask another questian. 
Yould you ask the next question? 
WR, EPSTEIN: Yese 
By Mr. Epstein: 
Q Mr. Uliman, do you recollect that on or about 
1966 Es you were visited by myse1f and Mr. Gross on the premises 
of New York Jewelry Company? 
A I do, | 
Q Do you remember at the time this conversation took place 
that we discussed certain aspects of the busisss operations 
of New York sornt Company? 


A Of course. 
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Q And that the discussions that we had were conducted 
in the presence loots Gross, and Mr. Tashoft most of the time 
vas also present? : 
A Yes. 
@ Mr, Uliman, did we discuss with you at that time the 
sources of supply of various items that you have for saie in — : 
store such as perches ane raéiog and rings? : 
a You aia, Z 
Q Also at that time, @id we go pack tnto the office with 
lr, ’Tashoff and go through the files of invoices that had 
been paid by New York Jewelry Company? | 
A I do not recall ‘whether they were “paid snvoices or. not, 
but I know we went through them, 
Q We went through invoices? . 


A. Yes. 


Q At that time, did TI, an the company of Mr, Gross, extract. 


wes 


rom your business zecords <= and let me point out o-- may I snter- 
ject w- that I assume these eayorces are y as a matter of 
practice, kept as normal business records of the New York 
Jewelry Company. 

A That is correct, 

Q In the company of Mr. Gro BS y aia we extract certain 


I PEE I 


inyoices from those records, and 1 ‘pusiness files that you 


re ala ne tt stains snot 2 teen weet 


Ise p?... 


r\ You aid. 


“pia we teil ‘you that we were taking chem for tre 
of reer IRs then ana returning them to you? 
A Low aid, | 
Q pid they in Se take them and suosequently return then 


to you? 


A You aid, 


Q While we were there, do you recollect we had a conver sa- 


tion concerning various invoices, as to what they were and 


We mer ee # 


yhno they were from and what type of merchandise they repre- 
sented? 
A LIoremember we had such a conversation, 


s 


te Now, Mx. Uliman, at that time, did we, in fact, specifical 
ly pull from your records and invoices Commiséon's Exnioit 57 
from A, Cohen and Sons Corporation which enumerated certain 

Stems of small appliances anda other goods, and, in fact, did 

we have a conversation about that ODES 

A I do not remember a conversation about this specific 4nvoice 
Mr. Epstein, It has peen some time oe | 

Q Did 3 sask you, in the presence of Mr. Gross and xr. Tasn, 
ane these specific handwurit ten figures are that appear. on tniz 
Snvoice in acditvion to the printing contained ene 

A You may have. 

Q Did you not, -in fact, Mr, Ullman, tell me in the presence 


of Mr. Gross on that date, that that invoice, that hanévritten 


notation represented the retail price at which those goods 224 


G St, H, Yl, Workington 1, 0 C 


are 


be 


PIF G $1., MH, Wag Worklagion §, BD, Ce 


Q Mr. Uliman, I want to show you Commission's Exnibit 57 


329 


not objecting. He may pe doing ey because os tne situation 
you find yourself in; and that. is the reason he nas nov 
objected up to NOW. 2 ms 
We wild cake a snort TE CESS. 
(short recess.) | 
7 HEARING EXAMINER IYNCH: Come to order, please. 
MR, EPSTEIN: With your Honor's indulgence, we will 
pursue this matter a little further, 
By xe, Epstein: . 
which is the “Invoice from A Cohen and Sons corporation ror 
mexchandt se” which was shipped to your store on August 12, 1965. 
Toe first ‘item lists two dozen men’s vallets. Can you tell me 
what they sold for in yee store at retail, ir. Ullman? 
A ‘I would not be able to, in, Epstein. 
Q The second item, Mr. viiman, the SES as Reeorped 
on-the invoice, Can you te11 me what ‘the price, the retail 
price, of that was in your store? 
A Noy I could not. 
Q The third, a toaster, a different meee and number, the 
third item on the invoice. Could you tell. me what the cost 
of nae ~~ what the retail price of that item was in your 
store, Mr. Uliman? | 


A -I could not. 


Am I correct that the figures opposite the oo eeo 
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not objecting, He may pe doing it, because of the situation 
you find yourself in, and that is the reason he has not 
objected up to now, 

We will take a short recess. 

(short recess.) 

HEARING EXAMINER IYNCH: Come to order, piease. 

PR, EPSTEIN: With your Honor's tnduigence, we will 
pursue this matter a Little further. 
By Mx. Epstein: 
Q Mr, Uliman, I want to show you Commission's Exhibit 57 
which ts the invoice from 4, Cohen and Sons Corporation for 
mechandise which was shipped to your store on August 12, 1965. 


Te first item lists tuo gozen men's wallets. Can you \ tell me 


TV 


maT or 


what they..sold_ for in your store @ at retail, | ee _biiman? 


A I ponte not be able. to, Mz. Epstein. 


o piston 
ee TE I 


0 The second item, Hr. Uliman, the toaster, as ae seribed 


on the invoice, Can you tel] meuhat_the_price, the retait 
—— “s 


ence Ce 


4 ee I gee’ not. 

Q ‘Te third, a toasters a aitferent modei and number, the 
ne aerate 

third item on the invoice. ner you teil me what the cost 

of that -~ what the retail price of that item was in yow 

store, Mr. Uliman? 

A tf could not. 


X 
fia I correct that the figures Opposite the description 


5 
< 
oe 
C-] 
° 
< 
= 


z 
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of the items in the printed first column are the invoice costs 
per unit to you of each of the items that are enumerated? z 
A That is correct. | 
Q Now, Mr. Ulimen,, does it refresh sour recollection to refer 
to the handwritten notations that aCe on this statement and, 
4f it does, can I ask you if the handwritten notatdons opposite 
the toaster of $49.50 represent the retail cost of the item -in 
your store? 

A can't say that it would, Mr. eter 
HEARING EXAMINER LYNCH: No. 1, did you make the 
notetion, vr, Ullman? ! 
THE WITNESS + “No, Your Honor. 
HEARING EXAMINER LYNCH: That is not your haniwriting? 
THE WITNESS: No, Your Honor. 
By Mr. Epstein: * : 
Q Is it the handwriting of Mr. neshoft, vr. ULiman? 
A can't say thet it 41s. i | a 
Q Do persons other than you or Mr. mashoff write on the 
invoices or in any Way make notations on the. Anvoices? 
A might say, Mr. Epstein, that this is not @ usual pro- 
cedure. We have many, Beery cicesr and I know of none, other 
than these, that have any notations on them at ail. 


Q Would you be able to tell me wheat these handwritten nota7 
s we 


. 


tions represent, Mr. Ullman? 


No, I would not. | “227 Eg 
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Q Now, Mr. Uliman, coming to Commission's Exhibit 58, which 
4s an invoice from the Bulova Watch Companys which was invoiced 
to you on the 19th of November of 1965, the first item, the 
watch, could you tell, as general manager of New York Jewelry 
Company, what the retail price of that watch was on your 
premises ?, | 
A Mr. Epstein, I will say nis, with regard to Bulova Watches, 
when they come 4n and when they are ticketed in our store, they 
come in a box. On the outside of the box is the name of the 
watch and inside the box is the watch end on the watch is a 
ticket which gives the neme of the watch. 

Now, when that wateh is ticketed with our stock ticket, 
that tag is removed, that little ticket that comes from the 
Bulova Watcn Company 4s removed, and, frankly, I would not be 
eble to tell you an Engineer K Soom any other vetch. 
Q Do the retail tickets that you place on the watches indicate 
or have any indicia of whet the watch is, the model ee or 
the serial number on the watch? 


A No. 


. - 


Q So what st contained in the ticket, on the retail ticket 
thet the customer sees -- 

A On the retail ticket that the customer sees 4s our cost in 
code and the price at which we are offering the watch for sale. 


Q I am sorry. ‘I missed the first part of your answer. 


332 
“MR, EPSTEIN: Would the reporter read it back, 
please? 


(The answer was read by the reporter.) 


By Mr. Epstein: 


Q ‘hat is the only information that is contained in the 


tickets? 

A There may be a stock number. 

Q Do the tickets that you remove from the watches, as you 
have explained, when you receive them from Bulova, have a price 
on thein? | 

A They do, 

Q A suggested retail price? 

A Yes. 

Q Now, as to the second stem on this invoice, the Bulova 
‘Craftsman AA watch, can you tell me hat soe watch retails 
for in the store, Mr. Uliman, as general manager of the 

New York Jeweiry Company? - 


A &s I toid yous with meee to wae Engineer K, once the 
Qaresee et oe Sa a Se a a aS 


ticket is nee t do not know, z.. ao not —— an £E 


~ Ae nay ane mene eyed Oe ee 
pee tae ALG INIA TIST REEL UE 


K from. a ‘Craftsman ae 


Q As £0 any of these cones that are on this invoice 
specifically referred to by various names, Me, Ullman, do you 


sell any of those TENSES Se che SEES retail ae that: 


5 eee] co ane ah ae comes Sec} soewtnene waa wee ee | 


igs on the ticket ‘that you take oft the atch? 


A No, . 
Xe — 


Q Now, referring to Commission's Exhibit &9 which is an 

snvoice from the Buiova Watch Company, which is 4nvoiced on 

the 17th of November; 1965, referring to the first item, @ style 

463 clock radio, can you tell me what that radio selis for 
onyour premises? 

& No, 

Meet 

Q you did offer the radio for sale on the premises? 

& We did. 

i) Ana if they ere st111 available they are still offered 

for sale? 

& That is correct. 

Qo As to the other items, the watches, on Exhibit 85, and 

the various end sundry items on Exhibit ST; those items are 

still availiable, , are still presently for sate ® im oe store? 


ee Lene at me ne 
, ore en 


4 I would doubt. that_any,of, these. items. from Avgust @ and 


——_—~ 


poe of 1965 _ vould - still be in stock. 


But if you re-ordered the sam? merchandise, it would 
still be available in your store? 
4 I would say sO, yes. 
Q Se, Uliman, referring to Commission's Exhibit 58, I ask 
you: Do the handwritten notations that appear on this invoice 
fn any wey refresh your econ as to what the retail 
price of these are ‘am the eons geveiry Compeny for these 


watches? 


No, Mr, Epstein. 
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Q Mr, Ullmen, .as to the Engineer K, does {t refresh your 


recollection that this watch would seii in your premises for 

$149 .50? | 

b No, 

Q Now,. Mr. Uliman, &s to the prices for which you seli these 

Bulova watches that are referred to in these invoices; do the 

prices at which you sell these watches at retail w= are they 

higher or lower than the prices ¥ which are, “on. the tickets that 
eee 

yousremove™. from the watches? 


mine penne a 


4 Te prices are higher, 


—_ =o =a erecta | 


Q So that I am clear on this, Mr, viiman; as to each of 
these invoices -- I am sorry. We aid not come to the iast 
snyoice, Commission's Exhibit 60 which covers materials 
that are invoiced to you from the Edward A, “waiaman Company » 
the first item of yhich is Star series watches. 

Can you tell me yhat those watches are, whether they are 
on saie in the premises of the New York Jevielry Company? 
4 I do not believe we have any watches presently from the 
Edward 4, Waidman Company. 3 
Q At she time when you aid sell the watches that are repre- 
ented by that 4nvoice, do you have a reco2iection as to what 
the retail prices were in your store for those items? 
4 Only to this extent, that this type atch was generally 
pought as a “ratte stimulator and “usually priced low. 


Q Now, on the Bulova watches that you indicated you sold, 
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and reflected by these examples which ave reflected by these 
snvoices «~ 58 and 59 ~~ go you have any 4gea how much higher 
your prices were than the prices that you -- that were attached 
to the watches? 

A There was no fixed format at that time for pricing any 
$neivicual item. 
Q But I do understand, if I rememoer from yesterday, you 
expiained to us that you ana Me, Tashoff were the ones who 
aecided on what the price would be. 
& I believe that I stated shat I was the one who would 
aecide what the price would be. 
MR, EPSTEIN: My recollection is not compiete. 
If I have not offered Conmission's Exhibits 57 
throvgn 60 in evidence, I make the offer at this point. 
HEARING EXANINER IYNCH: Taney have not been. 


Is there any objection, Mr. NcKean? 


MR, MC KEAN: Ycs, youw Honor, I am going to renew 


ny objection that they siow cost and are not relevant, but 
I understand your ruling on it, and IT anticipate what you are 
going to ao. 
HEARING EXAMINER LYNCH: The same ruling. 
They may be received. 
( The documents referred to, heretofore marked 4s 
Commission's Exhibits 57 through 60, were received in 


eviaence.) 
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By Nr. Epstein: 
Q Now, Mx, Uliman, 4f¢ you need to yook at these 4nvoices 
again, I WLLL ask you specifically for each of these Snvoices: 
Gan you teil me what the significance 4s of the handwritten 
notations tnat SPECS S on these invoices, 57, 58, and 59? 
A No, L cannot. 

you have no idea 4s to what that nandweiting represents? 


‘No, I can't tell you. 


ES Sere a 


Pr ae ee 


~ Now, ag to the “gale or eyegiesses, “tr. -, Ulinan; am I core 
rect that in the addition to the purchases: from Dali-Tex you 
aiso maintained a stock of frames and ienses in your store? 
4 Taat is correct. 
Q Now, ould you teli us the people who supply these franes 
to you? vhere Go you buy your frames for eyegiass?s? 
4 Oh, from many gourcess Connecticut Optical here in toun 
furnish some of them, and Homer opeieal in toun furnish some 
and, some are furnished by Wiiltem Tolls and Sots are furnished 
by Ex enest Catay; and some have peen furnished by Jan Optical 
Come pany > and gom2 have been furnisned by Intercontinental 


Optical Company s and there may be others. 


MR, EPSTEIN: I will ask the reporter to mark as 


commission's Exhibits 116 and 117:..-> (handing) « 
(‘The documents referred to were marked as Commission's 
Exhibits 116 and 117, for saentificat ion.) 


By br. Epstein: 
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you tell me how much you pay for used television sets from 
the public? 
A Tere is no set amount that we pay. It depends upon its 
condition anc its appearance and tts working order, ana so forth. 
Q Am I correct that you yould be the one tho would make 
the decision uitimately as to what price would be paid for it? 
4 Ag a rule. 
Q Would you tell me yhat the average price 4s that televisions 
pougnt from the consuming public -~ What have you paid in the 
last year for those sets? 
A We might buy them for 4s 4ttle as $2 or $3 and pay 4s 
much as much as $35 or $40 for them, 
Q ane how about from the Salvation Army? what would your 
ansuer be if I asked you the same question? 
A Generally, we have not bought any from there for some time. 
then we Gia buy them, we woulda buy whatever sets they had at 
the time, as is, regardiess of appearance and regardless of 
yorlability, and we paid them, I believe, $5 apiece for then, 
Q How many television sets -- Tam satisfied now that you 
have not bougnt from the Saivation Arny for some length of time. 
How many television sets in the past ie months have you bought 
mom the consuming pudlic? 
A I could not say. 


Q Do you have an idea, as manager of the store? 


A There have been a number of them. " ¥ ao not keep track 


234 


| _ BAS 

of the number of sets that we purchase from the public. 

As many as 500? 

Ok, no; ft woulda not believe that many. 

Ag many as ten? 

&g many as cen -< Over a period of 4 eon. B yould say 
it youtd be more then ten. | 
Q. On the television sets that you purchased fzom Je R. 
Enright as is, do you have these sets reconditioned? : 

TA We keep @ technician employed, as & tes 8 repair those 
that are repairable. Some of them are not repairable at ali. . 
some of them are not worth repairing. Some of them need extensive 
repairs. . | 3 
Q Now, coming baci to the eyeglasses, Mr, Uliman, and the 
optical services that you render, the selling of eyeglasses. 

When a person comes fn and is prseeribed eyeginsses, I want to 
pose & hypothetical qu2stion to you so we wméer the situation 


I am trying to ask you concerning. 


A person comes in to the New York Jewelry Company and he 


com2s for an eye examinations and it is determined that giasses 
ee neeced for him, and he then orders eiasses: and he pays 

for them, and the price that he is charged acl that he agrees 
to pay for, is there & preakdown of the cost to this customer, 
ag to what he is paying for the lenses and frames? 

A Now 


Q Ave the eustomdrs who weer these giasces charg 
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examination fee? 
4 Tnere is just one charge made for the entire service, 
Mr, Epstein, and no breakdown of such services. 
Q And in no case is & customer -- I do not want to put words 
in your mouth, bus I want you to teil me. Is there any case 
where the customer is advised ag to & preakcown of the wrious 
component services that he or she is being given? 
A Ho. 
Q Now, Mr, ULlinen,; at the outset ne were talking, I think, 
bpriefiy, about the customers «ho trace with you. I think 
we talked about che eredit applications. I would like you, for 
myself and for the Hearing Examiner, to give me a profiie and 
explanation and characterization of the typical customer that 


traces in your store, Can you co that for us? 


A 1 do not beifeve I understand your question, Mr. Epstein. 


Q Well, I do not yant to lead you, Mr, Ulinsn. I want you 
to just tell me. Certzn peopie, 4 certain body of peoples 
tzade in a store, and Lam intrested in having you tell me 
whet kind of people are these peopie that trade in your store. 
het ave theiy incomes? You have their evedit applications, 
and you see these peopie from day to Gay. you ore the general 
mineger of the store. ZI would Like to ask you 4f you would 
profiie for rm the typical customer that trades in your store. 
IR. MC KEAN: I object. Establish whether he can. 
Im, EPSTEIN: I do nos thini: there is cny question 
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4% If you can. 
MR, EPSTEIN: I will bracket it. 
By Mr. Epstein: ; 
Q &n annual sncone of less than $3,500 a year? 


A I would not sey that that is so. 


Q Are the preporiderent number of customers that you deai 


with Negroes, Mr. Vibnan? 

& I would sey "Yes! Ni 

Q Are the places sn which these people reside primarily 

the Northvest section of the District of Columbia? 

A I would not say SO- 

Q Are they preponderantly from the District of Columb 1a 
proper? 

4: T would say that the majority or ow customers live within 
the District, yeSo 

Q More than 90 Fer cent of them? 

A ZT cantt answer guch a question. 

Q Do most of your customers who trade in) ‘New york Jewelry 
present to you =~ and I am asking you paced on the knowledge 
you have ef thelr credit applications. Do they present to you 
a picture of people who have Lived at their resicences for 
Jonger than tuo years? 

&- Tey may have jived at their CS cet for any length of 
time, Mr. Epstein. 


Q Well, epecificaiiy, are there more that have Lived 2 prief 
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By Mr. Epstein: 
Q Mr. Ullman, would % be correct to ask you -- or if iI were to 
make a statement that 4t is a fact that the great majority of 
your customers are principally of the low income group? 

MR. MC KEAN: -I object to that as argumentative and 
conclusionary and leading. : a 

HEARING EXAMINER LYNCH: The objection is sustained. 

MR. EPSTEIN: Coming back -- if I may ask for an 7 
exception. | 

HEARING EXAMINER LYNCH: The exception is noted. 

(EXCEPTION NOTED) 

HEARING EXAMINER LYNCH: Ask the next question. 

wR, EPSTEIN: I will ask the reporter to mark this as 
Commission's Exhibit 122 for Sdentification, please. 

(The document referred to was marked as Commission's 
Exnibit 122, for identification.) ae 
By Mr. Epstein: ae 
Q MM. Uliman, I will call your attention to Commission's 
Exhibit 122, for identification. Can you tell me what this is? 
A Yes. This is an neice for transistor radios purchased 
from Biddle cad an tine Company. 
Q Were these redios offered for sale on the premises of the 
New York Jewelry Company? 


A They were. 
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Ana offered at retail to the consuming public? 
They were. 
Q Are you familiar with the merchandise refiected by this 


invoice? 


A Very well. 
 uR, EPSTET: I offer this in evidence. 

IR. MC KEAN: ‘This, again, 1f I may have a continuing 
‘objection, shows cost. 

“HEARING EXAMINER INCH: I am sure the record 

shows that, | 

MR. MC KEAN: No objection; other than that. 

HEARING EXAMINER LYNCH: t think I mace it clear 
yesterday that T understood your objection and that, so far as 
the invoices were concerned, the price situation = And an . 
exception will be noted, even thous: it was received in 


evidence. 


ey Da ITT RONG PNT EL OEM TE NEN ET weet pean E EAN TOES a 
Po Ng aN NA $ ITOM NOT 
(EXCL TTON KO ) 


(The docuncnt referred to z heretofore marked as Con- 
mission's Exhibit 122, for ‘aeentatication, vas received 
in evidence.) 

By ht. Epstein: : zi 
Q° Do you have @ recoliection e- refreshing your recoiiection 


‘y referring to Commission's Exhibit i22, do yourcoliect when 


those radios were offesed for sale on the premises of the 


Nev Yorl: Jewelry Company they had a price tag; on them in the 
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nature that you indicated to us, or put on your merchandise? 
4 I do. 
Q Dia they have a price tag on them? 
Fy They aid, Mr. Epstein, 
Q Am I correct that those radios that ave referred to in 
shat anvoice;, Comnission's Exhibit 122, bore the tradename 
"Master Tone"? 
A They did, 
Q Would you teil us wnat the price was on the peice tickets 
of those radios? 
Do you recoliect? 

WR, MC KESN: I object. What tine is Mr. Epstein 
referring to? 

BRARING EXSMINER IYNCH: ‘The objection is sustained. 

MR, EPSTSIN: On or about July 8, 1956, 
By Mv, Epstein: 
Q Wr, Uliman, do you lmow if those radios were offered for 


roemises of New York deweiry 


They were. 


Q Did they at that time, on or about July 8, 1956, have 2 


price tag on them? 
A They did, yes, sir, Hr. Epstein. 
Q Do you recoliect wha 


& I eo very well recolle eo what the 


353 
(a) Can you te1i us what the price tag was on those radios? 


A I would like ta preface ny stating what the price tag. 


HR, EPSTEIN : May I ask that the ultness first ansier 
ny cuestion, and sf at needs explanation he may so expiain, 

HEARING EXAMINER IYNCH: Answer the question firsts. 
and then if you have a expianation, go ahead, 


THE WITNESS: Very weli, These radios had a price 


tag on then of $59.50 at the time you and Mr. Gross came 


into the store, 
Q All of then, oz for specifically certain ones? 


A Ir believe 1% was for a certain portion of these radios. 


we ~ 
wet a iprennnvedu ——— wllenvirenne wekqae oer 
Ete eet ne OR 


“Would that have een the ten transistor radios that had a 


Re Ee TA ta een ae eee ae, 


price ¢ of $59 250? 


Se ae ea ne on ee 


A Very possibiy, yes. 


oe te a A OTT OT Rt, 


Q Do. you recollect what the retail price mae for the radios 
indicated on that invoice, as to the siz and eight transistors? 
Do you remember what the retail price was? 

4 No, I do not. 

Q Did the six and eight transistor radios aiso oo price 
tags on them? 


A SEN PE SOS Cid. F: Fes. 


canetat hla TR N ECARD Ee nt 


aE ne PT Pe Ee a 
oe - 


HEARING EXAMINER IYNCH: Now, what expienation did you 


~~ 


want to make, Mr, Uliman? 


Im. WO EEA: Youn Honor, I wowid Lite to mm ie 


354 
ment here. We have provided Commission's counsel with & 
variety of records showing what happened to each and every on 
of those radios on there, I thinlc 4% would be more rvealing 
since the exmibits are going to te in -- I wiil offer them in. 
lr, Epstein hes not, and I take ft he Goes not intend to, but 
I have no objection to that. I wish we coulda ask Mr, Uiiman 
to save his explanation wntil I can present hin with the docu- 
ments end explain $% in that fachion. 


JINER IVNCH: All right. 


ave entities, at the eng of the exemination 


HEARING EXSigtNeR IVNCH: ne ask you this: 


long Go you propose to continue? 

(Disevssion was had ovtside the record.) 
By Me. Epstein: 
Q ir, Ulinsn, fer : ‘ 12640 commercial that we * 
taiked abous <-- I pelieve le was yesterday <= can you tell me 
how often you usta the radio comnerelais, how frequently they 
apneazed on the radio 
& ore af ang this is mr best recoliection -~ 
abows ten shots & yweelc on ench station, I beiieve. 
Q you mean that there are ten spots on WUST and ten spots 
on WOOK? 


A Yec. 


1, O. ce 


4 


1? G49, Pe, Wig Workington 


Q How often do you use the meamesnnen = Kr. Ullman? 

a Occasionally; not with the regularity that ue use t 
yadio advertising. 4 
Q And what newspa pe ers aoiouiecwenaiee in? 

A Principaily in the News. 

Q In the Washington Daily News? 

A Yes, the Wasiaington Daily News; yes. 

Q “Referring yon 4f you need to rei fresn your recollection, 
to Commission's Exhibit 114, the advertise nt apout discount 
eyeglasses, can you tell me how long that aavertisers nt ran in 
the Washington Daily News? 

A This ran periodically -- that is, mayoe on rce a week for, 


I believe, Ente a year and a half. 


Q So that we can under stand the time Eeiogs Mr. Ullman, 
would this advertisement that appeared on the Gate at tne 
end of January of 1965, would that have been’ the beginning, 
‘the middle or the end of this ad campaign? 
wae mtpere 

4 I do believe that this -aiiter the beginning or the end 
but it may be the middie. 
einen Uliman,° do you know how many suits or _gucgment are 
filed in tne Court of General Sessions by the New York Jewel 
Company in a year? 

HEARING EXAMINER LYNCH: Didn't Ke go into that 
yesterday? 


I am sorry. 


ie 
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exhibit. It is not in evidence. That question, among others; 
was asked before. 


The objection is sustained, 
have you seen Commission's rejected Exh ib2t 


DR. MC KEAN: Objection. 

HEARING EXAMINER INNCH: He has seen it, He dia not 
lmow anything ebous it. He 67a not prepare it. AlL his Inouw- 
ledge, concerning the exnibit after you showed i¢% to him, con- 
sisted of loolcing et it and reading wnat it says. He aid not 

he proper party so Giscuss 1%. 
you vnat the &: 23 Wer And I think My. MeKean was 
giving you that antounebion. That is my recoie 
that correct? 

oR, MC KEAN: 

TEIN: For the purpotes of the record, may Ve 
establish thon, $f Ur. Mekean 4g willing to get ‘the gross sales; 
shat we moy have the exacts Gollar t- of gross saics? 

HESRING EXAMINER IYNCH: G pacts to 19552 

MR, MO KEAN: Yes; your Honor. 

HEARING EXAMINER INCH: What 4s the fisure? 

mM, MC KEAN: The exacts Coliar figure for 1955 was 

wat is $379 -- 84 cents. ($355,379 84) 


eased L555 ack! 
4nd rez 162674 


24.4 
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mR, MC KEAN: If you will give me a minute, I may be 
able to find 1%. 

The comparable figure for 1954 is $271338.08. 

ZI do not have the comparable figure for 1965, I have 
peen informed by the acc witant that the figwes have not been 
finished, He has been working on other unings. 

MR, EPSTEIN: No further econ 

MR, NC KEAN: Eefore I start the witnesst cross= 
examination, I do feel 4mpelied to make the very briefest 
of statements on what Hr. Epstein is dotag and has been doing. 

He is asking now for the gross profit. Subtracting 
one from the other gives you the gross cost, the cost of goods 
3010. This is precisely, exactly, what you rutied on, and you 
ruzed on it clearly and cogently. This is the thira time he 
has come back to it. | | 

HEARING EXAMINER IYNCH: You can't biame him for 


trying for trying, cam you, Ur. NeKean? 


MR. MC KEAN: I hate to blaze anybody for trying, 


pus I think it is improper to continue. 


HEARING EXAMENER INCH: TI have sustained your objec~ 


CROSS-EXAMINATION 
‘By Mr. McKean: 
Q Myr, Uliman, I am going to refer you to what has been 
marzed and received as Commission's Eghibit 60. it is an 
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gnvoice from the Eduard A, Waldman Company, dealing with a 
purchase of the Kew York Jenelry of some watches. 
eve you testified yesterday» 4n response to 
ts questions, that this merchandise wes used 
as a traffic stimuiator, and that the price on 5%, your retatl 
price, the price you would have charged was low. Can you tell 
me or give.me any idea of what you meant by "Jow"? 
A These weeches were displayed in the window, some of these 
watches, at $4.95. Others of them would have probably been 
offered for saie at perhaps $9.95. 
Q To your recoliection, were they actualiy soid av $9.95? 
& «Yes. 
Q Mr, Ulimen, there has been some testimony, stipuiated 
testimony, and I believe nig cem2 up on your direct, regard~- 
ing a mean standing outside the Gooz who gave cards to 
passersby. 
Nou, can you te1i if you did employ a man to stand 


oussice the door %o hend cards to pass 


styci. any instructions? 


fnstrvesions that the man was given 


He was told to stay bohine our buliding line, to hand o 


the cards, and to say “Step inside for a fzee gift". 


' oat ‘ 
T yh. eee bee gels ayy Chie a nn, ce & gt, Fe 
Q Was he tole td Gay Snyper elise besices that? 
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45 asked of the customer. 
By Ne, McKean: 
Q Do you ask for additional information sometimes? 
& There may be such occasions. 
Q Do you aluays ask for such information 2s is on that card? 
4 n't sa fon is always requested. 
Q Yhen somebody comes in for credit, do you make inquiry 
from hia if they have had credit or cr LLG accounts at other 
stores, establishments, or from other secur “ces? 

le do. . 

you ask then the length of their vesicence, whatever 


4% Is that they have gten as their res 


Q Do you make any check, any kind of check, of the informa- 
gon they give you? 
We do. 
Whats sort of heck do you make? 
We verify the residence they give and the job they sey 
We cali the stores at which they say they had 
ov any other companies at which they say they have had 
erecit. We check thror uch a file of * garnistments that we mein- 


tain on a dally basis, to see 4f they have had their salary 


attached by anyone else. We occasionally cali the personal 


references that they may give and ascertain certain other 


motion py verifying pooks ov eared s that they may bring 
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object to the question, We have not qualified this man as 


an optometrist expert, to testify as to the magnitude or type of 


; prescription, for him to discourse on this subject, and I cev- 
tainly think it is outside the scop2 of previous examination, 


54 not qualify the man as an expert to tecify on 


WEARING EXAMINER: IVNCH: The objection is sustained. 


Mz, Ulimen is not an optometrist. 
WR, KC KEAN: I am willing to quality him, so he can 

ansuer the question. 
By Me. MekKean: 

Wr, Uliman, you ere not an optometr? 

No, 

Are you an optician? 

I an. 

What does an optician G02 

An opticzan does a variety of things, grinding lenses, 


4. 


sions from lenses, Cetermining the power of 


reserip 
ins 
Probably 25 years. 
Opticians are not Licensed by any governmental pody ? 
Ko, 
Tis ts a skilled trade or calling. Is that a fair 


aeseription of 1t? 
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fact, isn't it, that you must purchase lenses and frames, and 


that they are element of yow cost end so forth? 

4 Tat is correct. | 

Q Now, what other sexvices co you provide, oz must you make 
provision for 4n order to provide the service that you give to 
the custower 

A Weil, of course, there has to be the labor fnvolved in 
manufacturing, Or whetever we want to refer to, the grinding; 
the edging of the lenses; ane Yt ING ther. Tiere must be 

4 So Go these things. We use a number of peopie 
at the store, as messengers, to pick up components whenrecessary s 
to put: the glasses together, or to furnish the materials so they 
can be put together. 
men, there 8g the sates heip, of course, engaged in 

reiping the patients select frames, and so forth. There 1s the 
optometrist > the clerical help involved 4n waiting on 
CUSTOMEFS. 


Q liz, Uliman, do you presently empicy a full-time optician? 


Dia you last year? 


Yes, we dic, 
Up wtil hen? 
Somewhere around the end of the year. 


Did yeu cmpiey ons pricz to iast year? 


Yeso 


Full time 
2 : Pull tine, 
3 > 5 - 
Q Do. you provide same-day service on eyeglasses? 


A We ceo, 


; Q - Is that fin ali cases, majority of cases, some cases, or 
c what? 
j yf 4 That is in the majority of eases. 
“> Ms @ One-Gay service? Same day? 


A While~you-wait service, really. 


4 We do. 


Q Do. you have to maintain a large stoci of frames? 


Q You presentiy have an optomet: ist, a Dr. Dantzic, end you 


pay him a salary, computed on the nwnber of examinations, 


Rave you haa optoxetrists previously, before Dy. Dantzic, 


other optometeists? 


A We have. ' 


“e 


=) Did you have @ifferent salary aresangements with thom? 


& We eid, 


Q 


Can you give us an idea of some of the arvancenents you had 


Beis 


in the past with optometrists? 


4 We have had other salary arrangements, even with Dr. 


8 


antzic, 


10 Ms 
Q Do you maintain a large stock of lenses? 
t 
dtst give m2 some Ldea of th: errangencnts 250 
| 4 
| 
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b We paid them flat salaries of w to $350 aueek, Others 
have been on a fee basta, similar to Dr. pantzicts, with cer- 
tain comiissions on yo Lume. , 

Q Now, with regard to Dai-Tex Optical, they are located 

in the chiy of Washington, are they? : 


4 No, they are not. 


D 


They cannot provide one-day service. 


A That 4s right. - 


Q What portion of your eyeglass business 4s Gone with Dai- 
Tex? 
A It is a smaii portion. 


HEARING EXAMINER LYNCH: What do you mean by 
email, lr. ULiman? 

A moment ago, you said you gave one-day services 
Syep2ctiate service on the premises. | 

But now, in the light of that ansuer > how much business 
eo you do with Dai-Tex? | 

THE WITNESS: My best judgment wourd be that ue send 
DaieTex an average of pexhaps five jobs per weeks maybe as 
high as eight or ten. 

HELRING EXAMINER : NCH: Would that constitute the 
pullc of you business that would not be done: on the premises» £0 
{9 speak, datiy? 

THE WITNESS: Tias wourd be the puik of the business. 


aon nAeteTy <TATS Rene yetian to eATr, 
HEEARTNS EXER DVNOH: Go eheac, m2. liclkean. 
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HEARING EXAINER Mine Exhibits 51> 
WR. MC KEAN: Yes, Your Hono?. 
By hr. MeXean: 
(a) Are those notations tn your handwriting? 
_ hey are not. : 
Q I believe you said that you cantt sgentify them as your 
nanduriting? 
& That is correct. 
Q Or anybody else's handuriting? 
a No, sir. 
Q Now, these notations ---jJust so we know what we are 
eaiking about. 

This group of notations appear to be price novations, anc 
un. Epstein has said, I believe --.or at 1east ne.geemed to. be 
claiming that these yere retail price ao EnGIORES and so for 

Now, is it store policy to put price retail notations 
4nvo ices?, 


A No, i% is not. 


Q Is it the store's practice to put retail 


on invoices? 
i No, it is nov. 
Q Has it ever been? 
No. 
Are you familiar with such notations? 


To my knowledge » these three invoices are probably the 
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Udd) 628-4266 
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MR. EPSTEIN: As a matter of fact, I cannot check it, 
to this extent: The snvoices that were teken from New York 
Jewelry and returned, I will aver to Your Honor, I do not think 
that there is any question about this, that we returned exactly 
the number we ieee Some of them were not duplicated. Ve took 
anvoices. We attempted to disrupt the business as little oe 
possible at the time we made the visit. We pulled many invoices, 
many of which, after we got to the Federal Trade Commission's 
office for purposes of photocopying, we Gid not photocopy» to 
the extent that he asked me: tare these the ones we took, other-| 
“than the ones we gov photocopied 2" ana these, I know specific- 
ally, we have put in evidence, and those that we supplied to 


Respondent's counsel under the preh¢aring order to supply all 


s 
= 
Vs 
re 
< 
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documents on which we sntended to rely -- that is to the best 
of my anges REMC. at this point, as to the emount that I can 
aver as to whether or not these are invoices taken from New 
York Jewelry, and I have no petter recollection than that. 

MR. MC KEAN: I don't suppose we have e real .impasse 
here, because Ae Epstein and I have been able to work this 
sort of thing out in the past. I am willing to execute an 
offidavit thar these are all that were turned over 5 me by 
Mr. Aronoff, and turned over to him by Mr. Epstein, after 
having been taken from the files of the New York Jewelry 


Company by Mr. Epstein. i wt 
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If Mr. Epstein will stipulate with me -- 

HEARING EXAMINER LYNCH: Are you referring ivie) 
Respondent's Exhibits 1 to 27? 

You CE to three or four. other categories. 

MR. MC “KEAN: I do not want to sperd all day or 
clutter the record. I can provide a jist for the reporter so 
we will not have to spend so much time doing it here. : 

MR. EPSTEIN: It is ny recollection, as 2@ sar yrse of 
fact, that these documents were not returned | to Mr. Aronoft. 
That has been referred to here. 

These SORES were personally returned by Mr. Gross 
and myself to the premises os the New York Jewelry Company 
where they were taken from. 

MR. MC KEAN: ‘There is not another invoice with any 
kind of markings on it. I want a statement that these are the 
4nvoices they took. : | 

wR. EPSTEIN: if that is what we are driving at, that 
there were no more invoices that had pees on them,.I am 
willing to stipulate to it. i i am willing t to stipulate that the 
4nvoices in the record that have the Se on panes are the 


only invoices that existed. I take that back. I got Seria 


away -- that we saw in New York Jewelry Company -- those are 


the only tnvoices that had markings on them, and you do not have 
to put it in the record and GO to the expense of a record that 


runs to some fifty documents to prove & simple 
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point that the ‘@ocuments that are already in evidence are the 
pavecnnetscbnree ae janes tama AT a hat 


only ones which Commission's counsel saw on the premises of 


—_ ee at aoe 


New: Yoric J euelry ‘Company had “penned ‘notations on on Roe other 


Cnmee omen smn oS ———— 


than a notation snaicating that the bill may have been paid, 


fm ee 
Sore 


In other words, as we characterized it, there were, 
$n fact, price notations. 

MR, MC KEAN: I think that is fair. 

I am going to offer them in evidence. 

I will decide whether to put the remaining documents - 
4n, and if I do I villi prepare a List, and we can hand it in, 
in only tuo o¢ three minutes. 

HEARING EXANINER IYNCH: You are offering Respondent's 
i through 27? Is that correct? 

Is there any Cee 

MR. EPSTEIN: ‘To the extent that I would like to know 
the reason why they are penne offered? 

is that the reason that these are not -- that they do 
not have any price marlts on them? ; 

wR, MC KEAN: That is correct. 

PR, EPSTEIN: My avestion is: Is this proper cross- 
exanination, or is more in the line of respondent's case? 

HEARING EXAMINER IVNCH: I assume you do not 
object to respondent putting in these exhibits vhich you brought 
out with respect to J. R, Enright and some of the others? 


You do not want me to have Mz, Uliman come pack as 4 
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s for the respondent ad testify to en matters and 
_ intreauce these exnipits that way? 
Do you have any: opjeetion to the receipt of these 
exhibits into evidence? 
MR, EPSTEIN: No opjection, subject to their aonesants 
,and materiality. 
HEARING EXAMINER IYNCH: They may ve received. 
(The documents, heretofore marked as Respondent's 
Exhibits aL through eT for SE CERENEE CSD ES were received 
sn evidence.) 
By Mr. Mickean:. 
Q : Referring again to Commission's Exntott 57, 58, and 59, 
do you have any reason to believe that the pencil notations 


on those amyorces actually represent one retail prices chaxgea 


for the merchandise covered by ease invotces? 


a No, sir, I do not. : 
Q Do you recall the prices charged for such items in 1965, 
ma I guess it was early in 1956? 


sir, I do not. 


Q acl right. Mr. Uliman, on your @irect examination you 


_were asked some ouestions about eyeglass frames furnisned you 


py Toll Optical, and I believe that some of Br. Epstein's 

questions were directed, to purchases by you of aS frames 

4n puilk,. and you gave certain testimony as to prices, = so 

forth, If you buy eyeglass frames singly, do they cost more 
es | 257 
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“Exhibit 123, for Perenenesore) 
By Mr. Epstein: 
Q Me. U ulizan, T will show you vhat is Commission's Exhibit 
.123, for saentification, and ask you if that is a COpy of 1 the 
creait card that we taiked about on Girect examination and 
that Hr. NMekean further discussed with you in crosg-examinet ion? 
& Yes, they appear to be quplicates:: : | 
Q Now under standing that we have just & photocory here; 
Mz. Ulinan, = want to clarity, exactly; vat this qooks Like 
without being ghotocopsed. Am = connect that this 4g a white 
card with black printing on 42 ; 
A Tat is the “ysual form. 
Q mma that the lower left-hand section of the card is 
perforated, and that it vould be attached to the card. 


A That 4g correct. 


MR, EPSTEIN: JI offer an evidence a photocopy of the 


credit card we discussed, 

Im. KC KEAN: No objection. 

HERING EXAMINER IYNCH: It will be received. 

(‘The docuzent referred to, heretofore marked as 
Commtsaion’s Exhibit 123 for gdentification, was received 
in evidence.) 

By bY. Epstein: : ; 
© Now, Mr. Ullman, directing your attention to Commission's 


Exhibit 123, the lower left-hand portion of this, that 1s 
ie : 258 . 
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@etachabie and is headed, within the border, “op redit Cara". 


Now, the statement says that it certifies that the bearer 


43 entitled to AAA 1 preferred eredit. Is that a trvenstate- 


ment, Mz, Uliman? 


) This card, as I explained earlier, was originally sent to 


ou accounts, sent througa the mati, and sent with that intent, 


yes. 


Q Mr, Uliman, we have aiscussed and you explained, without 


characterizing your testimony, some anformation to us that this 


was aiso passed out to passersby on the street, and I want to 


wow: Is that statement a correct statement, tyes" or "No", 


that the bearer 4s entitled to Aaa Preferred credit? 


A Tis was passed out to customer's on the street. It was 


subsequently changed, and the change was made pecause we 


- necognized that defect. 


Q Mr, Ullman, was this the card that you were using in 


July of 19662 


A LI believe that 4t was; yes. 


Q And, Me. ULiman, 4n July of 1966 ; goes the statement appesr 


that is contained in this credit card, that the bearer is a 


Aael preferred customer -- is that a true statement? Answer 


my question if you can, "Yes" or "No". 
MR, KC KEAN: I object to the question, Your Honor. 


I do not méerstand what he means by 4 true statement. Why 
yhat the store intended by | the statement? : 
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Q As to what you have marked here as to other accounts, does 
the statement appearing on the application: "Does he have 
other accounts?" (‘ame and address)". Does that mean that 
Minnie Alice Henry Goes not have any other accomts? 

A I would assume that is vhnat 1t would mean. 

Q Now, directing your attention to Comnission's Exhibit 3, 
the application for eredit of James Eaward Freeman. tr, Uliom, 
I note that miducy an this card, after dine 12 and before Line 
13, there are some circled notations, Would you tell me what 
the "wover C"stands for? 

aA "Wis white ane'D"is colored. 

Q There is a circle around the "c". ‘Yhat Goes that designate? 
4 It sndteates this andividual is colored. 

Q Yould you also tell me what the "I" over "F" is in the | 
next bracketed space? 

A " andicates male and "p" female. 

Q You indicate this applicant was a maie. 

a Yes. 

Q Would you tell us what "S" over "HT -- and the "S" is 
circled. Could you tell us what that means? 

A Tat would snaicate that he was single. 

Q ana as to the last column, there is an "R" over a "B". 
Would you be abie to tell me yhat that "R" and "B" means? 


A That indicates room ana board. 


Q How, as to James Freeman's application, in the space where 
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from five to ten orders per week are sent to Dai-Tex for being 


filled? 

A That was my estimate. 

Q and am I correct that Commission's Exhibit 115 indicates 
that there are approximately 1400 eyeglasses a year soid by 
New York Jeweiry Company? : 

A That is the snaication. 

Q am I correct that as a mini 250 and to ‘the range of 500 
pairs of glasses 4 year are ordered by New vouk Jewelry Prom 
Dal-Tex? . 
4 I could not say that, Nr. Epstein. It would be pure gt2ss. 
Q Well, perhaps we will make the conpatation a littie more 
carefully. : 

MR, MC KEAN: I object to this Line of questioning. 

He has gotten the estimates on the number per week, 
He has a figure for the entire thing. 

What is the DERG of going into it? 

VR, EPSTEIN: There is 2 clear point. He said 2 
gmail nuxzer of customers are Soe: with giasses that are 
ordered from Dai-Tex, and I want the record to indicate meets 
that we do not have a gmali number. We have closer to approact= 

g one-third of the number of custoners iho are serviced 
with glasses at New york Jeveizy who do not have while-youe 
wale service and are not serviced from the stocle on hand at 


New York Jewelry Company e ; 2 
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MR. MC KEAN: He estimated that from five to pore 
-- I believe ten might be sent per week, and if Mr. Epstein can 
do the arithmetic on that, compare the totel, it comes out, on 
the basis of that estimate, to something in eae neighborhood of 
250, and if he wants a more eS answer, why argue with the 
witness ? + 
HEARING EXAMINER LYNCH: Ask the next question, Mr. 
Epstein. 
By Mr. Epstein: 
Q Do you have eyeglasses made up for you by local eyeglass 
manufacturing companies ? 
A Very occasionally. 
Q Now, in numbers, how many pairs of glasses are made up for 
you by local companies? 
A Possibly, one a month over a perted of time, but it is a 
very small number. 
Q Now, we discussed the question as to the arrangements you 
had with an optometrist, on cross-examination. | 
Am I correct, Dr. Dantzic is not on salary with New York 
Jewelry Company at this time? 
A Currently, he Raton a per-examination basis, as I eepieinece 
and, if I am not mistaken, he gets a small additional fee for 
the services he might perform in assisting in manufacturing the 
glesses. 


Q Does Dr. Dantzic, in fact, act in the capacity of optician 


924 


Obes 


an making eyeglasses? 

4 On occasion. 

Q Are the eyeglasses made on your premises? 

A Yes. 

Q and what fee does Dr. Dantzic get for making eyeglasses? 


4 I am not sure, but I believe St 4g between $10 and $25 


per week. Jo pe es eee a 


se3) 4A 


Q Now, coming back to Commission's Exhibits 57 throvgh 59 
which are the invoices that contain the notations, so that we 
have no question on this subject 1 wish to pursus one further 
question on that. 

At the time that Mr. Gross and myself visited the premises 


of New York Jewelry and in the presence of you and lr, Tashoff 


selected the invoices, Mr, Uliman and Mr. Tashofe selected 


invoices from the files that were kept in the offices on the 
premises of New York Jewelry Company. : 
Am I coxrect that when those invoices yexe pulled from the 
files, the notations 4n question were on them at that time? 
A I believe they were, yes. 
Q and we, in fact, had a conversation conce rning those nota- 
tions at that time. 
Ap 
Q ° Now, as to the used television sets that you discussed 


with Me, MeKkean on crosss-examination, do I understand that 


you buy tetevision sets from a, R. Envight, Wr. Uiiman, that 
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What is the garnishment file that you keep daliy? Where is 

the record? 

4 It is in the store. 

Q And how do you get this record? 

A We have a thermfax machine that is Jocated in the clerk's 
office at the court. When the garnishment law came ‘into 
effect, which was sometime in 1959, I believe, I got permis- 
sion of the court to send 4n employee down each day and photo- 
gwaph shese garnishment cards, the garnishment ecard that is 
necessary to be filed with each garnishment » and we have kept 
this file up since the inception. 

Q How avout the file of your on garnishments? 

Do you keep a separate file as to those? 

A Mo, they are ati in togetipr. The copies of these garnish= 
ment cards are aii in together, 

Q So that I wmderstand what you are saying, Mr, Uliman, 
you axe telling me that you make copies cf ail the garnishments 
that are Tiled, and that includes not only your own put every 


garnishment that is fiied in the Cowt of General Sessions 


in the District of Coimmbia, from whatever source they may 


That is rignt. 
and your own are contained therein? 
Yes, sir. 


To you keep a separate record, or is there a separate 
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accous kept in the premises of New York Jouelry ag to the nuuber 
of garnishments you file weekly, monthiy ox anmaliy? 

A No, 
Q Where are those records gndicated? Is there a notation 
oy a record separate from just this £a1e, of your own garznich- 


nents? 


4 Ow Individual iedger cards would indicate whether or 


not a garni shrent was filed. 
Q Would the individual ledger cards snateate whether this 
garnisument was satisfied? ; i 
A It would snateate nnethsyr or ‘not the account was paid 
or not, vhether ghrown garnishment or any other Mm2annsg. 
-Q Now, we had som? discussion avout the fact that you are 
an optician. vould you teli us nhat mndorgraatsto college you 
attended? | 
A I did not attend any " undergraduate co1lese. 
Q yourd you tell us the name and soestion of the high school 
you graduated from? 
mR, iio KEAN: Objection. : 
HEARING BXANTMER IENCH: The objection 4g sustained. 
WR, HO KEAN: That fs not relevant. 
By rar. Epatedns 
Q «In the course of yow duties as an optictan, do you 
preseribe giagses? | 


A NO. 
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4% 4s taken cuxe of at that point. 


Q Nou, Kaat is the eetenmination, Mx. Ulimen, as to whether 


the prescription that is weitten for ali these patients 45 
pence Go Dai-Tex oF 4g made up in your remises? 


3 is Cepencent upon wether these are stock ienses 


Qq Yhat ia a stock ions; Me, Ulbsan? 

& A stock tens -- that is, most single yiston tens, and 

what ave referred to 25 minus oF spherical bifocals. 

Q Nou, this tndivicuai that you nave Geseribed to us at 

gore period of tine passed out thecze credit cards which are 

Commission's Exaip: 423, in evidence. Is he a regular exnployee 
Comzany? 

ng ous these cards, he would have been 

loz emptoyee of Kew Yovl: Jewelry Company. 


3 that his soie funct 10n? 


"nas else would he have gone? 
Ke may have been a cleriz, ox hig dustes may have been 
$o efor wp, om he my haye had any number of other duties. 
You taiied with Mr. Metiean abouts cortaty IuscveUct ions 
eiven to tals moan, and no ot 2OLS « 
£4 you om Hr. Sachort, Prom Gisze to time, 6° ous and 
an Prone of the store? D2d you establish specifically 


thio man was econpiying with your Insvruct ions? 


r66 


4g note particularly meaningful. 
PR, EPSTEIN: The point 1s well taken. 


tet'g come to the first, a nuxber of giasses at $18. 


By Mc. Epstein: 


Q Would you teit me what those eyeglasses are that the 


patient would have purchased for $18? 
A From that statistic I youle not pe abie to tell you what 
they might be. : 
Q Iie, Uliman, can you tell m why 4% would be that the 
gegiasses that you have advertises for sale at $7.50 are not 
reflected in the ealies for this period of gare? 
& Tf Lam not mistaken, this advertirement was not ruming 
this period of tine. 
Q Agseming that we, as we have indicated, : can characterize 
ox annualize these sales for the year previous to the time 
sndzentved there, youd you indicate to me, 42 you have cTered 
eyeglasses at $7.50 a pais ane what vould: be the reacon “ny 
no $750 eyeglasses were goa? oa 
& Z conts foliow your reasoning there, 
Q Iosta stars 1% this way: You had an edvertisexent in tho 
rapes Chav you andicated to re ran for appronizately & year 
ang a hake, Tat is In evidence as & CommissZonts Esnidit --. 
I hetieve 16 1s Commission's Exngpit 124, tne Waskington Dally 
Nous of January 295 10353 Comnissioen's Exh2b%t 134, Without 


pede - 4 — - ~ a “ ee) | eats 4-3 ay 
raging £6 in fvoms of you, aze you foatiion with the ad? 


26" 
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Ian fawiliar with the aa. 
Q During that porioa of time that this ad ran, can you tel2 
me vaat wore the glasses that were offered for $7.50? 


A 


hat leind of a presexiption or what kind of ienses and 


ST 55? 


frees were offer 
advertisement stated thet proscriptions 


pa ee 

“A Birss of ali, ti 
prousie in -~ T tetieve 26% saQia: Oculists! prescriptions 
fiitea." Or “Have you eyes examined by a registered 
optone rust, mocerate examining fee." 
Now, if a pozson provshnt in a prescription, as 4ndicated 
gases, thoy would be sola $7.50 


OOS 


STI ek 


- 


La 


4 


here, and reavested $7.50 € 


ns m2 com back, Ne, ULiman, to the figures and the 
Laceg thas wa have in front of US. : 


z 


Do I widerstend that, from the figures that ue have and 


f 
4 
& 


stated, ag you kave just stated 


onal 
oO 


¢hag you have just 


ne facts thos 


( 


thom, th2t no ono eaxo into Kew Yor's Jonsiry and asked for 


TR. 


and & kad potter ou 
Cszcnd for production of cata, for 


sad, 4m that 
3 9 forth, chowing tke nusber of $7.50 eye- 

Yow, We Gisevasee thig among ourseives. Tf mnéa con? 
fotometinod that £6 would be wr 


Pree AAPL ats 
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cult to determine the exact number of pairs sold at $7.50. I 
made inquivies of the store and said: "Were there very many?" 
Taney seid, “Not many, at ail." I asked Nr. Epetein whether 

that sort of a representation ywourd satisfy his purposes, and 


we agreed -- or at deans, I thovcht we agreed -- that we repre= i 


gotd in 1064, fexer then ten pair were sold in the year 1955, 
md the ad and the program and everything had been stopped, 
vy the start of 1966; so, thexe were none soid in 1966, as 


mfiected on there. 


The 


i, Epstein was in possession of thats information. ~“~s 


ented to him, admitted to him, that fever than ten pair were 


The reason we did it that way, because it was. Impossibie to 
spend a eels and a ha2ft to find out wnat the exact answer 
WAS. 

HEARING EXAMINER IYNCH: Is there anything further? 

Mis és redirect examination, anc you have been 
a@irectiy examining the wicness over an area that you have 
aireacy exauined him on direct examination ang covering grounes 
that you kave aizeady covered before. 

Tere has been no objection, bus you ae going out 
a littic ous in left field, TL think you chouza evrtail abe 
You caida you had a fou questions, Tere are ceveral areas 


you have alveady covered on direct, and you are going bacts 


into 4% On vedirect. 
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By Ie, Epstein: 


ha1 


Q iv. Ulinen, T want to 4nvite your attention to Commis- 
sion's Exhibts 7O and ask you: In the Richt of your explana 
tion of the $7.50 eyeglasses, “af this porson, Eiey Freskicy, 
come into your stove and requested $7.50 eyegiasses; purauane 
to your advertisement, would he have quniified for $7.50 eyc~ 
ginszes? : 


4 Tat is a hypothetical question, Tr. Epstein, but there 


were no qualifications as to want the $7.50 eyeglasses would 


ie, Thig man “as exmmined in our store, and for that reacon 
yourd not be graiieied for the $7.50 cyeglasses. 
Q Tons to that extent, the $7.50 eyeglasses would have 
appiszed only to people who cone $n who already had a prescrip- 
tion. 


A ant &5 the way the advertisersnt specifically seated. 


HR, EPSTEIN: No further qucstions. 
IR, iO BEAM: “£ have three relatively short ones. 
HRORTNG EXAMINER DICH: Go ahead. 


RECROSS-EAMITN LEION 
By Me. Nelcan: 
Q Emat is an oculist, by the way? 
h Ma oeviise is the same ce an opnathaimeiogist, just 2 
aserosent Gora fos a madicak doctor. 
Q Do you practice optomatsy? 
A TO 
Q Do you examine eyes? 


Tovozt. 


Q Do you measure eyes? 


4 Oniy pupliary eistance, waich is the distance -- a meastwre@ 


v 


mens necessary for the production of glasses. 
Q For the sizing of che | 
A Tne size of frames. 
@ Have you ever measured refractive error of a person's 
eyes? 
A Never. 
Q Do you recommend prescriptions of g sses to anybody? 
A No, never’. 
Q Do you or anybody In New York Jeweiry teil customers 
used television sets ave new? 
Ho. 
Mr, Ulisean, does Mew York: meena) Ga pingicese 
Yess we Go. i 
To you sell piano Beeeaseee 
Ynat coes that man? 
I% means no correction. 


mis 45 a tons with no refractive couseotion? 


Whats would be the pr rico range for sueh pLaw stnglasses? 


& 
Q 
& Ko power 
Q 
A 


Gonorally, in the avea of $17 ox $17.59 or UP tO 
$22.50. 
Im, HC KEAN: 


DR. EPSTET 


4e5 
vier to coming to Washington in 1950, I had an assignment 
to the previous one in Kew York City. FT worked in 
Erookiyn, parts of Kanhetten and Long Isiend. : 


Q How, Gueing these assicnments, did you have occasion to 


core into contact with ep; iicants, with monbers of eredit 


part of ow exarination and responsibilities involved 
¢$ho erecit unions! vecords, with their menbers ana 
a good pars of the examination did involve that area. 


Q tho wore thee? menbers? 


A Weil, . they are poopie from ail uniks of 14fe, Cz 


vnions are ovgantized by a group of people having a@ comnon 
interest. Ib could be people working 

tion. It could be members of 
Te could be robers zo are par rQvi community action 
prenzam, for erempie. 
Q@ 2G standing of tre tesa 
“sou Sneom> consuxer" is? 

dings of the term “low income conser” a 


feo me thins ahous that a minute, becarse 4% covers a 


A low-income peson, to E>, Is a peveon those Incors 49 
everiezcns to fuiftil his minimal needs, and of 
cousce this wouid bo my definition of a iow 4mcorme CONSULS. 


tis pessoa, of course, hes to consum> .gecds. 
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Q From what areac in Washington, D. Ce» aia the participants 
fn the course come? From wnat areas? | 
& The uajority of them came from Wa shington, D.C. Ali of 
them from target areas oF Conmmunsty &ction Program areas, We 
haa one or two from Ricunnd, and I believe us imi one from 
Norfollz, put thc majority came from the D. C. area, a few 
from ariington and Ale ZANSL LA « | 
Q let w2 asic you this: Coule you give re 2 your definition of 
the teziat "Low Income Marketplace?" 
4 Well, low Income martplace ig usuatiy en arca fm an wepan 
center, such an Washington, D. C.» where tne system of rezchan- 


= 


dising,,.in ny opinion, has peen cesigned to enter to persons 
yho make minimal incom? of a isetie above and to persons Who 
ave living in to wesocleai status. 
Q Are you familiar with the Low-income narietpiaces fn the 
District of Columbia? 
A Yes, I believe IT an familiar with most of them. 
Q Coulda you toll me uneat these places are, , the ones that 
you are fentiLer with? 

TR, HO KEAN: I object to this. that is the purpose? 
hore aze we going hove? 

ESARInG EXAliiicn IVNCH: That is 3 Goo question. 


Do you have an eacuer to that, iy. Gross? 


mR, GROSS: Yes, Your 1 Honor, TT em tzying to quality 


this watners ag &n ener’ on the Foti Lt Se aépiace a 
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Washington, D. C. and on the problems of Low-income consumers 
in Washington, D. C. | 

We have charged in paragraph 2 thet the New York 
4 |\SJevelry Company does business with low-income consumers. 
HEARING EXAMINER LYNCH: Is that 41legal? 
MR. GROSS: I beg a pardon? 
HEARING EXAMINER LYNCH: Is ‘that sllegal? 
MR. GROSS: ‘That in and of itself is not illegal. 
We have alsc charged that the prices charged by the “New York 
Jewelry Company are unconscionable. | 

_ Zam attempting to show why these prices are un- . 
conscionabie, and one of the reasons they are unconscionable is. 
because of the class of the people that New York Jewelry does 


business with. 


“MR. MC KEAN: If this witness does not anything to 


tell us about the customers of New York Jewelry and cannot 
4dentify them, if he does not have any Specific knowledge, I 
m going to register ny objection to the entire line of 
questioning. | a 
HEARING EXAMINER LYNCH: I will note your De Gee 
Make the motion to strike at the conclusion of the testimony 
4f you like. 
--Go ahead. 


MR. GROSS: Would the reporter read the last question 


TO. Stay He Wey Walbtogton 1, 0, C, 


a7 - 


(The record was read by the reporter.) 
By Nr. Gross: 
Q By that, I was re erring to the low-income piaces in 
Washington, D. C. 
A Te locations? 
Q 
A I would say Nichsis Avenve and fnacostia, Seventh Street 
goyntorn and perhaps D up to New York Avenue, and the 8tn 
and H area in Northeast, weh and Parle Road, Northuest. Ir 
thinks that that might cover some of the areas I an speaking 
about. 
Q Covid you cescribe how the ilowincone narketpiase 
opserates? 
IR, NC KEAN: L object to that. 
Are we talking about New Yoxic Jenelzy » ox are we not? 
HEARING EXAITMER IYNCH: The objection is sustained. 


By Mr. Grogs: 


Q &re you familiar with the Tth Street area, between D 


and Hew Yorl: Avenue? 
) Generally, yes. 
Q Could you describe how a store in that area operates? 
MR, OC KEAN: Opjection. 
HEARING EXAMINER IVNCH: me objection is sustained. 
By Hy. Gross: 


Q tie, Botlencht, covid you teli us tao axe the poopie that 
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Srage In the low-income marketplace? 

4 Trey are normally people who Go not qurisfty for credit 
in the stoves that you and I might shop in, the departrent 
stozes, the Giscoumt houses. From muy experience, they are 
people rio have recently moved into a large urban center, 
perhaps from the more traditional arens, or the South, or 
gome of the rural areas. They are poopie who suffer a rather 
Jouestatus in life, They are people who are usually immobile 
economicaiiy, edueationaliy, socially. They are usvaliy psopie 
yho requice some kind of personalized service or treatment in 
theix relationship with the merchants, 

ie, Beliangi, if I were to Gescribe to you -- Excuse m2, 


Ii. Bellenchi, are you famirtar with the Radio Stations WOOK 


Yes. 
YWaat kind of stations are tnose? 
Well, I think they are stations <= 


ER. MO ERAN: I object. I eo not know what tne 


HEARING EXAMLNER IYNCH: The objection is sustained. 
By Ex. Gross: 
Q Covid you Cceseribe thei progvanning? 


HEARING EXAMENER IYNCH: Is the witness qualified as 


a sociologist or qualified as an éxpert in radio broadcasting 


advertising; or what? 


39 
to do with New Yorks Jeueliry. We are talking abows New York 
Jewelry, end evidence ekows other people's probiexs is not 
rezevant. | 

ERARENG EMCUUER ISNCH: Me. Gross, ‘Ido not want 
to teli you how to present your ‘case. You have qeid a founda- 
tion for it, as to the peekegromed and education and experience 
with respect to wi at you would consider to be a low income 
ExOuUDd. . | 

‘Way contt you ask hin yhat he Imows abows the 

respondent. That is the probiem you have got here. We are 
not tailing about some nebulous thing.. let's get the New York 
Jeweiny Companys thet is, the responcent Sn this case, and 
agit ynat he lmows, if- anything, about it. You have qualified 
him as knowing what the menaced approach 4g +0 ponte in the 
Loweincone status strata aa you cail 4%, Askt him vhat he 


UR, GROSS $ ZL have tried to quality him as an expert, 


so he cen answer 2a hypothetical avestion based on the evidence 


already in the yecord, bs 
HEARING EXaNisR TWICH: - We are trying New Yorzs 
Ievuelxy Invoiving the Tedeval Trace Commission Act. 

“atts stick with the complaint. mat is all I en 
trying to get ate | : 
By tiv. Gxoss: 

Q hyve you femirias with the New York Seneliry Company 


ra 


at 719 Tth Street, Northwest? 

A I have gone by it. 

Q Is that store located in what you would deser ibe as a Low- 
4ncome marketplace? 


rR, RC KEAN: Tf object. 


HEARING EXAMINER IYNCH: T think he can answer that. 


Te objection is overruled. 
By Hr, Gross: 
Q Would that be your opinion? 
A Yes. 

HEARING EXAITNER IYNCH: Is thts right across the 
street from Tansburghn 5s? 

MIS WITESS: I do not mow what is on the other 
side, I can't remember. 

HEARING EXAMINER IYNCH: You kmow the area, that 
section of 7th Street, I don't Imow whether it is or not. 
I thovcht you mew the area. Tae question was agked by Nr. 
Gross about a certain seesion of 7th Street. 

TiS WIINESS: I am not able to give you the particular 
nazss of the BwOres. 

HESRING EXAMINER LYNCH: Go ahead, Mr, Gross. 
By Im. Gross: 
Q Based on your knowledge, could you cescribe the type of 
store Now York Jewelry Company is? 


IR, NC BEAN: Objection. He sata he had gone by it. 
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MR, GROSS: T have no further questions of the 


witness. . 


HEARING EXAMINER IYNCH: Do you care to crose- 


YR, NC KEAN: No, Your Honor. 

HEARING EXAMINER IYNCH: You may step down, sir. 

WR. EPSTEIN: The Commission calis Mr. Edward 
Garretson. 

EDWARD GARRETSON was thereupon called as a witness 
for the Commission and, having first been auiy suorn, testified 
as folios: . : | 

DIRECT EXAMINATION 
By Mr. Enstein: 
State your name and address for the reporter, please? 
Edvard P. Garretson, Q40T Highland Aven, Bethesda. 


Mr, Garretson, were you SESS here to testify today? 


Do you have the subpoena with you? 


- Yes, I Gd.. 


Q 
4 
Q 
A yes, I was. 
Q 
A 
Q 


fir, Garzvetson, will you teil 5 phat your present 
occupation Is, please? 7 
A I am the Vice President and General Wanager of the Credit 
Bureau, Inc. of Washington, D. C. 


Q WiLL you teil vs vhat tho Credits Bureau, Inc. is, sir? - 
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[A The Credit Bureau 4s an organization engaged in the process 


e 
PR sSon sze-stee 
~ . 


Oe 


of gathering and recorcine and disseminating favorable and 


"meee 


unfavorable sntormetion pertaining to. the creditworthiness, 
financial responsibility and paying habits and character of: 
4Sndividuels who are seeking crecit privileges, so that the 
prospective credit grantor can make a sound credit judgment. 

Q In that connection, Mr. Garretson, are such credit records 
kept by the Credit Bureau, Inc .? | 

A Yes, they are. : es 

Q Would you ‘tell (us for what people these records are kept? 
A In this area, we have SERS Ae and one-half millio 
records. 


Q That is, for people who reside in the metropolitan 


5 
< 
Lm 
a 
2 
=< 
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Washington, D. C. erea? 

A Thet is right, the metropoliten area would include Mont- 
gomery County, Prince Georges in vain and Feirfax, 
Arlington and.the city of Alexandria in the Virginia area. 

Q _Now, Mr. Garretson, will_you.stete, starting with your 
undergraduate work at college, the names of the colleges and 
the degrees you hold from them? . s 

A I graduated from Rutgers University in New Jersey, with a 


BS in Business Management. That is the only college degree I 


have. I have attended specific courses. I graduated from an 


Tien 1,0, 


industry course, a four-year summer course, held at Princeton 


ry 


$17 0 St, N. Wig Warhla 


by the Northeastern credit Bureaus, and I have a certificate 
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for that vork én credit management. 
I have attended other credit and collection schoois and 
training programs for the firms that I have yorked for over 
7 the years. 
Q ZT am not sure -~ Did you tell us when you graduated fron 
Rutgers, Mx. Garretson? 
A Yes, Ir graduated in 1954. That tends to make a littie 
younger, because I went fn the Navy first. 
Q Now, Hz. neces from the time that you compieted 
your college education, ywould you teii us, beginning with the 
first job you held out of college, what positions you have held 
and with what companies? : 
A At the time I graduated from college I yas aiso working. 
At the time of ny graduation, I was collection manager with 
Beneficial Finance Company and had been for some three years, 
ne T was an agsistent loan manager” and made ‘loans and passed 


on ereds’t judgment. 


Also, while going to school, I did additional credit work 


with other arali organizations, When I-left there I joined the 
Great Bureau of Central New Jersey as collection manager, and 
then I became general manager, and chen I bought a piece of 
the business ana became a corporate officer, and «hon I solid 
out and left there, I was the executive vice president of the 
‘Oredit Bureau of Central New Jersey. | 


I was with them for a period of about nine years, and 


Be 7a 


AMS 
during that tine I aiso aid some consulting york with smail 
credit Pirms that did not have full-time credit managers of 
@eiz own, and then I joined the Creait Bureau in Washington, 
D. C., fovwr years &B0> ana got my present position as vice 
president and general manager. 

Q Then, am I correct that, in terms of yow experience, 
since graduating from coliege and for some period of time 
even before then, your experience has been exclusively in the 
area of credit and creait management? 

A Credit and collections and management, yes. 

Q Do you belong to any professional society or professional 
associations that are in tne eredit area? 

4 Yes, I ama rena of the Associated Credit Bureaus of 
America, which is an association of more than two thousand 
credit bureaus throvgnout the country and Canada and @ fow 
foreisn places, and, as such, I am on the Legislative 


Commission for the National Association, I amon the Research 


Committee for the Northern Credit Bureaus. 


ram aso treasurer of the Mutual Protective Association 
which is -- here in Vachnington, D. C., it 45 engaged in credit 
and store protection from the standpoint of bad checks, and 
ghoplifting, and so forth, 

ZI am also the secretary of th Retail Credit assoctation 
of Betropolitan Washington which is an educational organization 


engageé in training and educating eredit people from the clerk 
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level right up to the management. 
Q Mr. Garretson, in the coucee of your experience 4n credit 
and the positions you have heid in credit, have you algo done 
any writings in the area of creditor coliection? 
A Yes, T have. 
Q Would you deseribe what the vritings and in what publica- 


tions they were? 


A. Well, I have written articies and I have given speeches 


- that have been printed as articies in magazines. They were 
not originally written as magazine articles. They were in 
Managerent, uhich is a monthiy magazine of the Associated 
Creait Bureaus of america covering 2000-048 credit bureaus, 
‘end I also wrote for Key, which 2 a magazine for the Northnestern 
eveait people, and for credit Bureau, which 4s a magazine for 
‘the International Conswmer Credit Association, in which I aiso 
heave a membership. 
" Q Z have haa articles appearing for. the magazine - -- _I eo ect 
-remenber the nae of the Associated creait Bureaus of Texas << 
I can't remember them ail. . ; 
Q Ras this wrsting that you have iSee referred tO, tie. 
Garretson, transpired over a period of years up to and including 
‘the present time? 
A Yes, for over ten years fo bad mores 
Q Now;: have you 2180 lectured or or tallso gn the are, 


of yetatl preait? Have you cone thats, tre Garretcon? 
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By Hr, Epstein: 
Q Me, Garretson, I want to put before you and have you 
examine, if aac will, Commission's Exhibit 2, which is a 
credit application for Preston William White, That was made 
out for this gentleman for credit at the New York Jewelry 
Company, and I would iike for you to examine that, and if you 
would, please, I would like for you to ansvier for me, after 
you have examined it, whether or not, on the basis of the 
information conta ined on that application for credit, you would 
have granted oredit to this individual. 
A Ido not have enough information here to make a credit 
juagrent, Tf would want more information, This does not 
even show his address. 
Q Would you tel1 me what information you would need, Mr, 
Garretson? 
A I yould want to know where Preston William White was 
living for one thing. He could live in Kalamazoo, Michigan, 


@ far ag this thing is concerned, I would certainiy want to 


know his address and how long he had been living there, whether 


he oyned or rented, and LT youid want to know the terms; if 
it vere a mortgage, I would want to know how he was paying, 
and 3f it were a rental, I would want to kmow how much rent 
he was paying, and, in conjuction with that, I would want to 
know how he was paying it, but that would come along a little 


later, however. 
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T see that he is single; employes, Union News Company > 
Union Station Restaurant. Tf would want to now what his job 
was, He could be the manager of that. restaurant, or he couid 
be a porter, That would make a difference in ny creait judg~ 
ment, whether TI wanted him at all; if so, how much I would 
extend to him, It does not say how long he has worked there. 
He may have just started or maybe 15 years. Tis would definite- 
ly make a difference. ne have not got enough information. 
Q ir. Garretwon, I want to put before you Commission's 
Exhibit 16. This is the credit application of Mary Daughtery 
who has applied for credit at the New York Jewelry Company, 
and I want you, after your examination, to teil me whether or 
not you would have granted credit to this individual. 
A Just to begin with, you said Seren Daugherty, and this 
looks to me iike it might be Moses ana Nary, and I want to 
draw this distinction, If this 43 husband and wife, it makes 


a aifference, That 1s Moses and Mary. 


© f think to the extent of what 1s stated on this card 


4% is Moses and Mary Daughtery, yes. 
A nis indicates that he has three years on his job, and 
as to the wife's employment it says, "Not at" >» so I assune it 
indicates that she was working for Country Club Cleaners but 
was not there. : 

I woulda have a lot more questions I would have to raise, 
before I could pass judgment on this. Again, this has an 
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address, but I do not know whether they own or rent or how ; 
much they pay. I do not lmow what his income is or hers or 
4f she has any, ‘There seems to be @ conflict here, and of course 
I do not know. There is the question I raised before, about 


yhat their expenses are, in addition to their rent: do they 


have any children; whether they pay for other obligations that 
- $ 


? 


they might have. 
I cance find any financial information on here, I might 
not he abie to read this tog well. $38.29. What is that? 
Do you know what that is; 45 that the amout of the purchase? 
Q ‘I think, to the extent ee 
HEARING EXAMINER IYNCH: Just let the witness answer 
the question. . 
THE WITNESS: I yourd not make a credit judgment 
on this without more information, 
By Mr. Epstein: | 
Q@ &r. Garretson, to your knowledge and experfence, is it 
customary for credit grantors to grant credit to people whose 
salaries have been garnisheed weviously? 
4 No, &t is not a standard practice. 
HEARING EXAMINER LYNCH: You say it is not a standard. 
practice? . 
THE WITNESS: tio, 4% is not a standard practice, 
| HEARING EXAMINER IVNCH: ‘hat 4s what I understood: 
By ie. Epsteit: 
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“Q I want to put before you Commission's Exhibit 18, and 
T want you to study that, and I will asic you the same ques- 
tions concerning the creait application of Waiter Whitfield 
who has applied for credit. i 
4 May I ask you, what is the question now? Would I grant 


him eredit? 


Q ould you grant credit on the information contained in 


this document? 

A No, the sane thing applies here. I do not have enough 
information 3 for me to grant eredit. : 

Q Based on your knowledge and experience in wee field, 
would there be enough information there for an ordinary ereait 
grantor to extend credit to Walter Whitfield? 

4 No, I do not think so, This does not even indicate 
employment. 4nd employement ; wuniess the 4ndividual has some 
other source of income, s¢ he has got an noi or something, 
employment means of 4ncome -- I ee not see any 4ndication of 
means of income on this application. 

Q Now, I want to show you Commission's Echtbit 30, Mr. 
Garvretson, the application for credit of Hinnie Alice Henry. 
I want to agit you, Mr. Garretson, if you youid study that please; 
and then I will ask you, after you have studied that, whether 
you could te1% me whether or not a credit grantor would have 
extended eredit to Minnie Alice Henry. 


A I do not know whether I can speak for a credit grantor. Tr 
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can tell you generally. 

HEARING EXAMINER LYNCH: Ail we want its your Opinion, 
By Mr. Epstein: 
Q Your opinion; Me, Garretson.. 
A On the strength of this application, I would not grant 
her credit, 
Q that fucther information would you need, lr, Garretson? 
A In this particular case, I would not need much more 
information, because this is a very weak application, 
Probably, the only way that this woman is going to get credit 
43 to get somebody else's name as a co-signer, She has ten 
months at her residence no telephone; fou months on the 
job. She is employed as a coumter-giri in a arus store, and 


this type of employment is not very stabie and statisticaliy 


has not proved to be the best of credit risks, in that type of 


employment, She is single. Single girls require & little 
bit more strength on their credit applications than others, 
pecause single girls are susceptible to getting married 

and married girls are susceptible to having babies which cuts 
off theiz income. 

On the strength of this application, I do not even know 
that I would need much more snformation, I would probably turn 
her down, on the face of the application. 

Q when you say "turn her down", you are referring to the 


‘application of Minnie Alice Henry, and the exhibit was Commis- 
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sion's Exhibit 30, 

Now, I want to show you Commission's Exhibit 36, which 
4s the application for credit of James Edward Freeman who has 
made application for credit, and I want to ask you if the 
information contained in this application, on that basis, 
whether you would grant credit to him? 
A I think I will say"No," He 4s 20 years old, for one thing. 
And he is a minor, So, I imagine, in his case, wmiess there are 
certain extenuating cireumstances ++ I am not a lawyer ; put 
I imagine this would be a voidabie contract, and I do not want 
to be on the short end of a voidable contract. He is a stock 
boy. His income can't be very much, and no security has been 
estabiished as yet. No, I rould not touch it, 
Q Now, Mr. Garretson, assuming that the application for 
eredit were complete and the information were supplied, what 
type of verification would you pursue in order to determine 
whether or not you would pears credit after the applications 


were made? 


MR, MC KEAN: I object to the whole ‘line of questions 


again on the growmds of relevancy. 

MR, EPSTEIN: As a matter of fact, I think it is 
highiy relevant, because Mr, Uliom,when he was on the stand, 
explained the extent of verification up to and inciuding -- 

| HEARING EXAMINER IYNCH: ‘The witness has already said 


what he would require by way of background the three Cts, as he 
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Geseribed them very carefully. He went 4nto that very care- 
fully. ‘Y do not know why et are repeating them, 

MR, EPSTEIN: Perhaps, I dia not state the question 
ciearly. Once the application was complete; Mr, Garretson 
advised that there were steps that you take to verify the 
a4nformation contained on the application, and my avest ion 
in this case to Mr, Garretson: 

By Iz. Epstein: 
Q How do you verify? 

In other words, what are the physical steps for the purpose 
of a credit check? Tet m2 use that language. 

HEARING EXAMINER LYNCH: Go ahead and answer the 
question. 

THE WITNESS: In ny opinion, the first thing that 
should be done is to call the Credit Bureau and see what kind 
of information you get. 

HEARING EXAMINER LYNCH: You would not be making a7 
point for the Credit Bureau? 

THE WITNESS: Yes, I nould, 

HEARING EXAMDNER IVNCH: Go ahead. 

(HE WITNESS: Aside from that, 1t 1s good sound 

exedit practice, 

HEARING EXAMINER LYNCH: Iwas joking. 

THE UITIESS: So was I, but the basic reason for this 


is chat the niteants do not always answer the questions the 
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way the creditor wants them answered, He puts his pest foot 
forward, He would not necassarily tell you about having an accomt 
at piaces where he is aelinquent or has been sued. 

HEARING EXAMINER IYNCH: What do you do pore -after 
calling the Credit Bureau? What do you do next? : 

THE WITNESS: Either. have them or nyset? «a speaking 
as a retail credit grantor ~. verify the basic points that he 
put in the appiieation, for example, does he york where he gays 
he @oes? How much is he 45 making? Does he Live vhere he 
says he is living? I would attempt to verify the various 
answers to the questions that I asked him to fii out for me, 

and, then, of course, T would want to check his pay ing record 
at the credit references that he gave. If he sata he had an 
account at roodward: and Lethrop or the Hecht Company or Riggs 
Nationaz Bank, I would wane to check with them and find if that 
45 50 and what his pay ing exper lence was with then, 
Q When youtaik about verification, is this vertfication 
cone in writing or orally? 


A Both. 


Q If it ts done in writing, are there forms that are used 


for this specific type of verification? 

A Yes, there usuzily are; it could be a regular letter 
<hat 4s sent throuch, but usually sent is 2 form. 

Q I want to put before you Commission's Exhibit 46, which 


4g the credit application of Johnnie Johnson who 4a applying for 
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credit, and I want to ask: Can you tell me, in you opinion, 
would you have grented Nr. Johnson credit? 

A I will have to say, again, not without more information. 
Wait a minute, It might depend on the extent of credit that 
be was asking for, but as to whether I would want to investtl- 
gate further or just say tio" picht off the bat, this is not a 
strong application, and I probably would not reject him without . 
more information, but it is not a strong application ~« renting 
at $10 a week; no phones apparentiy single, I do not see where 


he is married, I do not Imow the date of this application, 


but if it were talen +> he would be just 21. If 4t were 


taken at anytixe prior: P iarch 0, he yould have been under 
21. 
_ HRORING EXAMINER LYNCH: You have ansvered the ques- 
tion. . 
By le. Epstein: 
Q I want to direct your attention to Exhibit 41, Comnis- 
sion’s Exhibit 41, and ask you to review this, This is the 
application for credit of synithia Gray. 
OR, iC KEAN: I renew my objection on grovmds of 

relevancy, and it is cumulative. i: 

FEARING EXAMINER LYNCH: It 1s getting accumulative. 
How many more ere you going to do? | 

PR, EPSTEIN: I wi11 withdraw the question. 


HEARING EXAMINR IVNOH: ALL right. Thank you, 


’ 
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ledge because these license applications to the FCC may be 
within the province of the FCC. | 

This Yearbook, which contains the information as to 
the broadcasts being airected 100 per cent to the Negroes, is a 
more public document; a document to which the public in general 
may have a better access than they would to the information 
that the FCC vould also have, and I say to your Honor that 
this also would be the situation, that this same informat ion; 
as to the market to rhich stations WOOK ana vUST are directed, 
4s to the Negro market. 

HEARING EXAMINER IYNCH: Mr, Nekean? 

Rm, MC KEAN: If Mr. Epstein is asking you to take 
judicial notice of the application filed with the Federal 


Gommumications Cormission, T yould not want anybody to reiy 


on his statement of their content. I have never seen them, Tf 


do not know vwhat is in them. 

HEARING EXAMINER LYNCH: I do not ; either. 

WR, MC KEAN: ‘That is ali T have on thet, 

ER. EPSTEIN: I have something further > if I may take 
one mox’e meeraces 

Eariier this week, I filed with res spondent's counsel 
a request for admission, but I am now going to ask Your Honor 
to take official notice that the public records of the Court of 
Generai Sessions of the District of Columbia contain the informe- 


tion that in the calendar year 1964,. New York Jewelry Company 
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ftied in the Covet of General Sessions 1,178 suits for judgment 
on moni¢s due and owing to New York Jevelcy Company and thet, 
further, this total is reflected in the pooks and records, the 
public documents of the Court of General Sessions; that 885 

of these suits for jucgment were fiied in the Smail Ciains 
|iBranch of the District of Columbia Court of General Sessions, 
and 293 of those sults for judgment were filed in the General 
Sessions. 

In calendar 1965, the books and records of the Court 
of General Sessions tndteate that New York Sevielry Company 
filed 1,631 sults for judgment on monies due and owing and, 
further, the public records of the docket bool of the Small 
Claims Branch wil} show that 1,379 of those suits for judgment 
were filed in the Small Claims Branch, and 252 were filed 
$n General Sessions. 

Further, that in caiendar 1956, New York Jewelry 
Company filed TOT suits for judgment in the Court of General 
Sessions of the District of Columbia, ane that of the total 
pooks and recorés of the pidiic docket of the Smaii Clains 
Branch. there is disclosure that 532 were in the Small Ciains 
Branch, 

HEARING EXAMINR IYNCH: 532? 


UR, EPSTEIN: 535, Your Honor -= excuse me, And 


172 of those suits for judgment were 4n General Sessions. 


I would further wish Your Honor to take official 


. 
a) 


—. 
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notice that the maxiimun amount which suit can ve brought for 
an the Small Claims Branch of the District of Cotunbia Court 
of Genevat Sessions is the sum of $150. 

Mm, MC KEAN: Your Honor, this is sort of thing which 
Mr, Epstein may properly ask you to take judicial notice 
of, cowt records and so forth, I wilt not object on that 
ground, : 

Tam simply registering ny objection to its reievancy. 

I submit the material is not NEN 

If Your Honor believes it is and rules that it is, 
I am not objecting to your taking judicial not Lee of these 
particular figures, ; 
| HEARING EXAMINER IWNCH: You have not any question =~ 
Were these compiled by you, these figures you are referring to? 

WR, EPSTEIN: The figures were not complied by me. 

- ~ should say for the record they oe compiied by ir. 

Gross and myseif. | 

MR, MC KEAN; I am not raising an objection ag to tke 
accuracy of the figures. I am not positive “hey are accurate, 


Tt is not particularly important’, 


HEARING EXAMINER LYNCH: I wil1 accept your offer for 


Whatever it is worth, 
MR, EPSTEIN: Now, further, Your Honor, I will ask 
4f coumsel for the respondent is willing to stipuiate with me 


the number of Se that were flied by New York Jewelry 
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Company in the period from January 1, 1966 to February 28, 
1967, end, further, I iets the record to show that counsel 
supporting the complaint and respondent's counsel have previions 
ly discussed this matter end that, in connection with the 
question of the nunbex of garnishments that have been filed by 
New York Jewelry Company, I would state that we have also dis- 
cussed the number of garnishments that have been filed by other 
companies in the Court of General Sessions of the District of 
Columbia, and, to that eee I will make the offer, as nee: 
supporting the complaint I will make the offer, to stipulate 
with counsel for respondent and, to the extent that we stipulate 
on the basis that we include the other companies ‘that we have 
discussed, I will so inelude those companies in ene stipulation. 

MR. MC KEAN: mat sounds agreeable to me, Your Honor. 

HEARING EXAMINER LYNCH: All right. 

MR. EPSTEIN: I would stipulate between counsel 
supporting the complaint and respondent's counsel that in the 
period from Jenuary 1, 1966 to February 28, 1967, the New York 
Jewelry Company had 411 -- 

MR. MC KEAN: Let me Bomreee the statement.. ime - 
information refers to the number of garnishments filed. mat 
was the only data that was available to us. The New York 
Jewelry Company had filed Ji garnishments. The C. and P. 
@elephone filed 91. The Hecht Company filed 217. Kay Jewelry 


Stores filed 202, and Reliable Stores Corporation filed 305... 
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mR, EPSTEIN: May we also include in the stipulation, 
for purposes of clarification, that Reliable Stores, a Corpora~ 
tion, as part of theic operations Includes a store commoniy known 
as The Hub, or has traded under the nare of The Hub in the 


District of Columbia. 


MR, MC KEAN: It also inciudes a store which trades 


ences the name of Kent Jerelers, 

HEARING EXAMINER LYNCH: Reliable stores? 

BR, MC KEAN: It is a corporation “that orvns several 
stores «- in fact, a number of stores. 

HEARING EXAMINER LYNCH: One of which is The Hub? 

mR, NC KEAN: That is right, : 

WR, EPSTEIN: And another is Kent Jeuelzy. 

IR, MC KEAN: That is ight. : 

MR, EPSTEIN: We have one more stipulation » Your Honor, 

(Discussion vas had outside the record, ) ji 

MR, MC KEAN: Miss Reporter, I am Zoing to read. to you 
a stipulation and it is about two or three paragraphs jong, and, 
in order to make 1t somewhat easier for you; I am going to 
give you a copy of the stipulation. TI want to caution you that 
h’3 is just for your convenience in checking your notes, that 
there have been some changes made and’ I have blocked out on this 
thing those changes; and I wili give youa sot that oo. been 
excised, and what I read will go In the record. 

In case I did not record ny agreement , T wiit add 


e937 
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atein gave & moment ago as to che number of 
garnishuents. 
HESRING EXAMINDR IYNCH: f chink the record shows chat. 
Mm, WC KEAN (Reading): "It is hereby stipuiated 
py and betueen counsel supporting the compiaint’ and cousel for 
the respontient, for the purposes of the hearing in the Natter 
of Ieon 4, Tasnorr, §ndlvidusliy, trading as New York Jewelry 
Company, Docket G71 only, that 4? Yendell P, Wicten, OD, were 


4. 


called by coumsel supporting the complaint as a ultness in 


support of the compiaint, that he would testify as follows: 


"tn name is Wendell P, Witten. T ama Doctor of 


Optometry, and mr office 43 located at 2002 Benning Road, 


Northeast, Washington, D. C. 

“sT'am a ilcensea optometrist and Licensed to practice 
4n the District of Columbia, I graduated from Biverseid 
State College and later attended and graduated from the 
Chicago Coliege of Optometry in 1951. Tre Chicago College 
of Optometry is now cailed the Illinois Coilege of Optome- 
try. I ana member of the District of Coiwibia Board 
of Optometry. 

NtOn February 23, 1956, I was on duty at the Optemetric 
Center Clinic, rated at hey Fourth Street, Northvest. I 
was approached by Jerry S. Byrd, Esquire, managing attorney s 
Office No. 7, Neighborhood Iegal Service Project, and 


by 
requested/ hr. Byrd to examine a paix of eyeglasses which 
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I was advised belonged to one Janes Freeman, examined 
and evaivated a pair of black plastic-frame eyegasses 
which I identify as Commission's Exhibit No. 40, with 
the inscription “Frain Japan" on the rignt tempie, Upon 
examining the frames and ienses; including 2 determination 


of the prescription correction of the lenses, it is ry 


opinion thet I would have charged a patient of mine $25 


for the seme oprical service, using similar materiais. 

“emis estimated charge does not inciwie my cherge 
for an eye examination which vould have been $15 adat- 
tional. *" 

WR, EPSTEIN: It is so stipulated. 

HEARING EXAMINER THCH: Tanic you, gentlemen. 

MR, EPSTEIN: Now, your Honor, I have one further 
po int that I wish to have. clarified. 

I understand that we have been over this, but in ny 
notes, I believe that the zecord is not Sees ag to one further 
point. I wisn to establish the gross profits for the calendar 
year 1955 for the respondent, New York Jevelvy Company; to 
the extent -- and I understand Your Ronor's ruling clearly -- 
to the extent that that figure an question is stated on the 
rejected exnibit in question -~ I do not remember whose number, 
but I think we are -- : 

HEARING EXANINER IYNCH: 51. 

ER, EPSTEIN: Tf understand we have excluded the basis 
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Mike 


a 
PG St., MH, W., Washington 


of fact, @. purchase price of $295. 

Commission's Exhibit 13 is a stipulation of the tests 
mony of Myer Piengold, who was @ retail jeweler in the city of 
Washington, and he gave some testimony about an appraisal, it 
being worth $71.50, and there is a stipulation, Commission's 
Exhibit 12, from Lawrence Codraro, an official of Bulova Watch 
Company, who states thet he has examined Exnibit 26, and he 
identifies the case number, and so forth, in some detail. 

He testifies that the retail fair trade price on the 


watch is $71.50. 


When Commission's counsel were beginning to discuss 


stipulaticns, end so forth, and trying to smooth the flow of 


| the trial, they asked me if I would admit the authenticity of =: 


the physical exhibits? 

I said, "Certainly," and they did make the physical 
exhibits available for examination by Nets York Jexelry people 
at my office about three weeks ago; ae efter the exeminetton I 
told them that I was willing to admit. the authenticity of the 
things that they had shown me, except for the watch. 

That was because Mr. Ullman told me he wes not certain 
that the watch had come from New York Jewelry, and that will 
come out later. , 

i ore him to 60 ahead and find out whet he could 


about it, and it boiled oun to talking to Roland Taylor. I 


| am sure Mr. Gross is willing to agree thet Roland Taylor is not 
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salen by surprise and 


am shocked by the developments, and T ao not question the 


absolutely clear that I an compietely 
) WOrrowy, as ; he fndtcated 


fact that lx, Mekean wiilt pring out te 


{ 

2 || 

this morning, certain facts, put as to the stipetation and as 
! 


pub counse? supporbing the 


to the position that these facts now 


ie dealt gn good 


complaint 4n, ZT want %O make i% clear that wv 


faith. 


HEORING EXANIMER DVECH: 7 am satisfied with that. 


wR, HC KEAN: I am also satisfied tnat Commiss i0on?s 


counsel have deait in good faich. 


HEARING EXAMINER IVHCH: T am suve you ave, and I 


11 
12 taint 4a your discussion, your comnents concerning the sivua- 
13 tion that was arrived at, that your comments nae mace in that 
14 vein, that you were not making any accusa Deane with respect to 
15 any improper conduct on the part of cowmisel, SE EES you were 
6 in no way 4{ndicating otherwise. Tt am gure that you did not 
7 4ntend that, and I am satisfied that Hr. Epstein and Mr. Gross; 
te neither of them, would ever have entered sto any stipulation 
19 |) snat would be contrary to yhat the facts are, as they though 
ze them to be at the time ney entered into the agreement. 
at MR, EPSTEIN: LI appreciate Your Honor's comment ae 
22 thank you, sir. To the extent now that we come to the ee 


of the facts as they truly exist and as respondent's “counsel 
has anateated they may be sn the case of this wrist watch 


of Roland Taylor -< 
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28-4266 


Rye ed?) 6 


vr". 


wv 
WARD & PAUL 


© $1, NH, Wee Wosdlogton 1,0, C. 
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DIRECT EXAMINATION - . 
MR. MC KEAN: There is @ stipulation of direct testi- 
mony of Synithie Gray Washington, 4n which Miss Washington 


states that efter being given an examination by the doctor on 


the premises of New York Jewelry, that he, the doctor, began to 


take credit information from her. 

By Mr. McKean: 

Q Does the optometrist take credit information? 

A Never. 

Q Does he take any sort of information other than optometric 
information? 

A None, whatever. 

Q Is there anybody at New York Jewelry who wears & Pees 
coat other than a registered optometrist? 

A 

Q Has anybody ever worn @ white ale SS than an 
optometrist? 

A Not a professional coat; maybe a sport coat; never @ pro- 
fessional coat. = ‘ ' j 

Q Zan talking about a white doctor's jacket. 

A No,..sir, never. 

Q Mr. Ullman, I am going to show what has been marked for 


identification as Commission's Exhibit 26. This is a watch, 


identified in the stipulated testimony of Roland Taylor, end 
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Iam going to ask you if you have seen this watch before. 
I have, Mr. MeKean - 
Where did you see it? 
I saw it in your office. 
“Approximately when? 
Probably two weeks ago. 
At that time were you asked if you could authenticate 
watch as coming from New York Jewelry? : 
A Yes. | 
Did you examine the watch at that time? 


I did, very carefully. 


? 


Vv 


Did you examine the interior of the watch? 


I did. 


ad 


3 
o 
3 
ra) 
< 
> 


Did I ask you if you could authenticate the watch as coming 
from New York Jewelry? 
A You did. 
What was your answer to me? 
I told you I could not. 
oa what ‘aid you base thet answer? : 2 
I said -- I opened the watch, and jnside the watch, it 
|| seemed to be particularly dirty, dirtier than 4% should have 
2 || been had 4% been bought in December of 1965. ‘The back of the 
case at the STRORE an ee away to a point “where there are 
“of holes, or very nearly holes, through the case. Such wear is 


25 Inot usual with a watch purchased only a year or so before. 
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17 G $tq Ns Vly Worhlagien 1, 0, C. 


Tis takes much thae before a case wears that waye 
Q tie, Uliman, can you give me some idea of the number of 
new accounts opened at New York Jenelry Last year? 
4 It vould rua in the neighborheed of 2900. 
Q Can you tell me how many accounts whicn had been opened 
previous to the start of jast year there were, on which sales 
were made ast year? 
A I would say in the area of -- 
MR EPSTEL: vay I interject: before the witness 
3, an edjection? 
I do not understand the question. 
mm, MC KEAN: T would be happy to rephrase it. 
ESRIMG EXAMINER IYNCH: Rephrase the auestion, 
By Nr, McKean: 
° I first asked you about accounts which opened last year. 
Now, I am directing your attention to accounts which had been 
opened prior to January 1, 1966, accounts which were opened 


earlier. 


On how many of suena accounts was merchandise soid last 


year? 

A In the neighborhood of 2200, I would say. 

Q Mr, Ullman, when you extend credit, do you make any 
attempt to check on the employment of the person to whom you 
are extending credit? 

A Ye Gao. | 


© fact Lens do you. chock? 
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from the pawnbxoker. 


MR, HC KE: ‘hat is vhy I have called Nr. Saylor. 


Me, Uliman can't adentify this. 

HEARING EXAMINER IVNCH: He can't identify this docu- 
ment. Does the gocurent have any numbers on it concerning the 
moposed eznioit, 252 

WR. MC KEAN: Oh, yess Yous oe 

HEARING EXAMINER IYNCH: Is Nr. Uliman familiar with | 
fhe nuiber on proposed 26? | 

MR. MC KEAN: No more famillar chan you or I. 

HEARING BXAMINER LYNCH: I under stood from his testt- 
mony he examined the waten while it was in your custocy . 

WR, MC KEAN: Ali right, Your Ronows 

HEARING EXAMINER LYNCH: and in his examination of 
this watch he got familiar with it. 

r asked the question the other @ay: Does the watch 
have any munber or anything on 46? : 

MR, MC KEAN: It does. 

May I have Exhibit 262 
By Me. NeKean: 

(a) Firsts of all, Nx. Uliman, L am going to direct your atten~ 
tion to what hes been. marked for taentification as Commission's 
Exhibit 26. Dees that watch have a number. on it? 

A ‘It does. : 


Vanat Is the number? 


idd) 628-4286 


G £14, N. Wap Wardtagion 1, DB, Co 


A The case number is the c-547739. 
Q When you examined that aeeen in my office two or three 
weeks ago, did the watch you examined nave that same case 
number on it? 
Yes; it did. 
I refer you to what has been marked for identification as 
Respondent's Exhibit 39-C, with particular attention No. 371. 
First of all, would you look at thet and would you tell me 


what tne item is? 


A Item 371 is described as @ watch, ments, W. G., wrist. 


Q Wheat does W. G,. wrist mean? 
A In the trade, that indicates white gold 17-jewel Bulova. 
‘Under colum "Watch Movement," the number is 8BBA. Under 
"Watch case Number," C-547739. Further description, "Self 
winding ST.; case, ST. ST stretch band." 
Q Mr. Uliman, is that watch, Commission's Exhibit 26, for 
identification, the watch described under {tem 371? . 
Is this the watch described under item 371 on Respondent's 
Exhibit 39-C? : 
MR. EPSTEIN: Objection, Your Honor. Tais calls for 
a conclusion of the witness that I do not think he is cent 
to testify to. ? 2 
HEARING EXAMINER LYNCH: Toe objection is overruled. 


Answer the question. 


THE WITNE It would be. Tne case number corse 


ponds. 


* grene [Arsa 292) 6294744 


By Mr. McKean: 


» 
: 


Does the description correspond in otner 


Does it corres 
It does. 
MR, EPSTEIN: At this point, if 
4ndulgence, to save a suost antial 
and yursuing an avenue that I am not sure 
‘us any further Sllumination, I an willing +0 withnaraw 
waten in cuestion, which is Commis ones ‘Exhtott 26 for 
fication, and I am further willing to 
Responde entts counsel that: tne waten as identified as Commiss ior !: 
Exnibit 26 is not the yaten . that was OY, in fact, is not the 
watch that is covered under the conditional ‘sales contract 
that Roland Taylor si igned for a waten for $295 with New York 
Jewelry Company. 
ERs Bee KEAN? I am sure Mr. Epstein woul 
ences cne watch, put I do not think that I am going 


able’ to agree to the withdrawal of tne waccn. 


As a matter of fact, when Mr. Taylor sets here, a 


nis testimony, I am going to reovest your permissi 
“ne watch in evidence. TL think it should accompan 


permanent recora, am since 4% is to tne res spondenv! 
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that date 


1e 


° -* 
ase v. 


-“~ 


you agreed to pure 


ra 
2 


dia 


Pator, 


eal 
ive 


ve, 


a 


correc 


he watch? 


Les cont 


sai 


ional 


4.3 


conat 


e can esta 


wn 4 
exactly 


olisa 


o. 
ve 


you know, @ 


aters like, 


2 . Tes} ee y 
a ner lighter for $25 


Sa do 
ne 


dipetes 


er was? 


an 
CL 


e hou 


a 


I think I have it at % 


stile pocket 


time that you s 


s 


rignt. 
the information on this contrac 
time that you signee your name to it? 
a Yes, sir, 1% 
fa) ang you knew at the time ‘that your total purchase 


$352.50 for these 


I do not tant to make technical 


= 
> 
< 
we 
oS 
(=) 
4 
< 
> 


tions, the scope of direct. 


tation. 


HEARING EXAMINER LYNCH: It is beyond 


dGirect examination, put you have a stipulation 
man had been calied, he could testiry shus and 
Epstein is query ins hin w 

LT am following very 


tioned are mentioned in tne sviul 


the ouestion. If you have another question, 


Nov, Mr. Tayior, what Gia you do? 


4 Warkingtet 1, 0. C. 


You bought this man's Bulova watch on December 


ret 


' 


‘wag about Marcn 


vould you yell: 


Oo 


Did you take 


T.think it 


f- 


165. 


Mr snae 


Taylor, apout 


ny, Go you 


~-s2 
MmDANy > 


w York Jewelry cor 


ise 


@ Before we 


withoue looking 2e 

Can we tell me what the wate 

I sure can, 4f 
ade 


If you did not 


coud you Gescribe i+ 


> 


Q vould you desc: ng at the watch? 
Teli me vnad 1% jcoked Like. | 
4 Made something Vike that, aim st Jv 
the cruth. 
WR, EPSTEIN: With your Honor's andauigence ~- and Mere 
Mekean's -- 
By lr. Epstein: 
Do you remember uhat color the watch was? 
coior. 
coior was that, HY. Pay lor? 
you cali stiver color, of Like that. : 
you remember the brand name of the mateh? 
you remember yhat kind it was? 
A 1 
Q Now, at the time you made this purchase at the New York 
Jenelzy Company, I went to come back to yhnen you were looking 
at the watehnes i , : 
Did you look at several watches? 
Did you took at more than one watch? 
4 coupte of watches. | 


Do you remember who waited on Ou? 
3 ¥ 


you remember the salesman who waited on you? 


Do 
Do you. remember what he looled Like? 


One of the coko ved men that vorked there? 
Yes. 
pany before the ¢ 


Bad you been in Meu York Joueley Come 


ei c 


fellow that ¢ on you had seen you before? 


pnd you knew Ko he 


wi wacches at the time? 
o give me the best one he had in 
were a couple of them, One I did not Likes 


Y 


arncther one. 


a 


cid you that he wanted to give you the best waten 


waceh he brought ows to you, this Bulova 


tel2 you about the watch? 


was guaranteed, at that tine, guaranteed. 


nd of a Guarantes aia he tell you it had? 


euarantee, 


I object to that as peyond the scope 


IR, HC Kem: 
HEGRTNG ESXAMINER TZESH: You have gone too far, I 
think, 


ER. EPSTEIN: Let me paelk 


a iva 
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By Nr. Epstein: 

(9) Dig the waten have a price tag on 1%, Mr, Taylor? ‘The 
watch that you bought for $295, cid it have a price tag on it? 
He taken 1¢ off when he gave 4% to me. : ; | 
Taney took tne price off, the price tag off? 

Yes, it was On. | 


Did you see the price on the watch? 


I didn't iook at the price. I saw the tag vnen he tock 


4t off. 
a and then he put the yatch right on your wrist? 
4 That 4g right. : 
(a) Now, I want, to cone back, Nz. Taylor, and I want to put 
in front of you what is Commission's Ean ibit 26 for identifica- 
tion, and I want you to answer, Jooling now at the watchs 

Does this look like the watch that you pought from New 
York Javeiry Company? 
& It looks like it. 
Q Now, Mr. Taylor, you explained to Mr. NeKean that the watch 
was pamed, and Tt gust want to cover this with you, and you 
just. go ahead and explain 1% to me, however you vant, in your 
own words. 

In about Mavch, you fei1 on hard quel. 

Yes. 

And you needed some money. 


Yes. 


584 
Yhat aid you do vith the watch? 
A I took it down and pauned it. 
(a) t gather then that, in order to as the cash, you took 
5% to Yeinstein's Pawnshop? 
A That is right. 
Q Now, wnat happenert? 
You got to the pavnsho.p. 
They wouldn't ailow me more than $10 on it. 
$102 
Wasn't worth no more than $10. 
Did you explain vhat you paid for 1t? 
yhat I pata for it, yes. 
Did he say anything to you? 
He @id. 
ta) What did he say? 
& He said: “What kind of a price did you pay for the watch?" 
I said: “couldn't I get re than $102" And he said: "No, 


that is all it is worth.” 


o hen he gave you the $10, did he give you & ticket for the 


watch? 
Dia he give you a patn ticket? . 
That ts right. 
Yhat happened to the pawn ticket? 
if I kmou I had to come down, I would have -= 


You still have the parn ticket? 
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A Sti1ll have the pawn ticket. 

© No Mr. Taylor, there came a time ir I am 26s GEES 
when you were visited by Mr. Gross -- sitting right over here 

at covnsel table ~- and he askea@ you some ques stions about this 
watch, 

A Yes. 

oO Now, at that time, haf you already aeanee the wateh, Mr. 
Tay ior? | 

4 Tt was already pawned, 

Q So, when Iir. Gross asiced you about the watch, covered by 
his ecnditional sates contract, it wasn't in your possession. 
A That is right. | 

oO Then, what happened; Nr. Wavior? What aia you do? 
Did you teil you wife to go down and get the watch? 


Yes, I did. 


Did ERE wife know that there was a pawn ticket for it? 


She knew it very ‘well. 
ama it was at your smstructions then that you toid your 
wife to go down and take the watch out of hock? 
A That is right. 
Q en am I correct, as you informed Mr. NeKean, that your 
wife got the watch? 3 
A That is right. 
MR, MC KEAN: I object to that. 


HEARING EXAMINER WNC: The objection is sustained, 
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4 Sir, I teil you, something familfar with like that -- 
oO I want you to forget about this exnibit at the moment. I 
kant to asit you: You poughnt this watch as covered by this con- 
tract, Now, I want to ask yous You have desertbed to us that 
you did pawn the watch, 

My question is: Did the watch you pawned at Weinstein 
Paunbrokers -- Ave you positive that that is the watch that 
you did buy from New york Jexeiry Company for $295? 

A That is correct. 

© ow, you are absolutely positive in your mind that was 
toe watch you pought from New York Jeveiry? 

A That is right. 

© As a matter of fact, it is that watch that the paunbroker 
allowed you $10 for. 


Yes. 


He gave you $10 on it the day you pawned it. 


That is right. 

PR. EPSTEIN: Ho further questions, Your Honor. 

HEARING EXAMINER LYNCH s Mr. McKean? 

MR, MC KEAN: Yell, Your Honor, I am going to object 
to certain cuestions asked by Nz. Epstein ane certain answers 
and I am going to ask ‘that they be stricken upon the aoe 
(1) that they are beyond the scope of atrect and (2) that they 
are not compecent evidence and that they are hearsay. 

ie, Taylor made certain statements about things said 
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to him by the paunbroker, ana I think it is a truism - as 
certainiy I am sure everybody in this room [nous that patne- 
prokers buy just as cheaply as they possibiy can, nor is there 
ever mach truth in their appraisals. | 


T am going to ask that ali COS LEE relating to 


HEARING EXAMINER IVNCH: The motion is denied, I will 


ae pith pawnbrokers pe stricken. 


consider che weisht of the remarks that they made > in the context 
[an ynich they were made. 
REDIRECT EXAMINATION 
By Mr. McKean: | 
Q My watch ~- this is yhat is called yeiiow goid, 
A Yes. 
Q pad this wateh here is yhat is called white goid. 
HEARING EXAMINER ‘IYNCH: let the record show the 
Exhibit Number -- 
MR, MC KEAN: Commission's Exhibit 26. 
By Mr. MeKean: 
@ Yas the watch you povght at New York Jewelry yellow goid 
or white goid? : 
A White gold itke this. | 
Q Incidentiy, Mr. Taylor, can you teil the aifference between 


the coior of these tyo watches, my watch and the watch Identified 
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@ Now, you tola Mr. Epstein that your wife knew the watch 
that you bpoveht fro m New York J evelry > was familiar with it. 
A That is right. 
Q and you pyaed it und sent her down to pick it up. 
A Trat is right. 
(4) Dia she bring pacls the watch that you had pawned? 
a Veil, I Go not Imow. % tell the truth, they looked so 
much atike, 1 coulda not tell you, teil them apart. 
Q piantt you teil me that your wife proveht back a aiffexrent 
wateh than the watch you pawned with Mr. Weinstein, that ‘that 
had been soid by him? 

MR, EPSTEIN: May Tt register an objection as to the 

fact that the witness Just testified as to exactly what nis 
recollection was. 


HEARING EXAMINER IVNCH: The objection is overruled. 


You brought it up, iz. Epstein. Go ahead. Can you ansuer the 


question? . 
By Mr, McKean: 
© Didn't you tell me the yatch you had pawned had been sold 
py Mr. Veinstein and your wife prought pack a aifferent watch 
land toid you she povght another watch? 
a Yes, she did. 
wR, MO KEAN: Thank you, Mr, Taylor. 
That 43 all I have. 


DR, EPSTEIN: No further avestions. 


3 


4 


5 
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Taytor., You may step down. 


oe 
| HEARING EXAMINER LYNCH: Thank you very much, Mr. 


mR. NC KEAN: Mv, Taylor, thank you for coming. 


I ask that Nr, Uliman pe recalied. 
1 
EUGENE ULDMAN was recalled as 4 witness for the 


Respondent and testified further as folious: 
‘DIRECT EXAMINATION -~ resuned 


| By Mr. McKean: 
{ 


© Let me show you Respondent's Exhibit 71. 


yf 
ii Yes. 
: 


Gan you identify that? 


| A Yes. 


| 
ke Ynat is 1t? | 

| A cash sales ticket. 

| What transaction does it reflect? 

| A It reflects the sale of a transistor radio, $2.88, 9 cents 
tax, total $2.97. | 

Can you identify the mexchandise? 

This is a Naster Tone 6-transistor radio. 


WLil you Jook at Responent's Exhioit 72 for identifica- 


Yes. 
Yhat is 1t? 
4 cash sales ticket. 


that transaction goes it reflect? 


{ 
{ 
{ 
i 
| 
| 
| tion, Can you identify that? 
| 
, 


It veflects the sale of one 10-transistor. 
Cen you identifythe merchandise? 
It would be a Master Tone jo-transistor radio. 
Can you identify certain items of anformation imprinted 
n that exhibit by the cash register? 
Te that correct? 
& Yes. . 
fal Ard woule those same items of information be imprinted on 
the cash register tape for that same date? 
A They would, 
oO Let me show you Respondent's Exhibits 72 and 73 for identi- 
fication. 
Yes. 
Can you saentify that? 
It is a cash sale ticket. 


Cc What transaction does it refer to? 


A It refers to the sale of a transistor, $1, and three cents 


ts%o 

QO Can you idebtify the merchandise? 

a This would be a transistor radio, probably one in a 
damagec condition. One of the Naster Tones that was eeoen 
oz something. 

e Vhet was the date of this transaction? 

a Tis was February 20; 1967. | 

C Gen you identify the mevchandise 4s 2 Master Tone? 
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TI can. | : 
poooagaaits Exbipit 72 


Yes, 

Can you saontsty that? 

It is a cash sales ticket. 

Yould you describe the transaction that nefers to? 

It refers to the saie one radio, $4.88, 15 cents tax, 
total $5.03. 
(a) Can you identify the merchandise in that transaction? 
A It would be a Master Tone transistor eaator 
Q Cun you teil me vhether the information centered on that 
slip dy the cash register tould appear on the cash register 
tape for that date? : 
A It would not. 
q How do you know? 
& Trer2 are tuo impressions on that ticket, indicating that 
the ticket only came out of the cash register part Vay o 

MR. MC KEAN: Your Honor, yould you cure to view it? 

By Mr. NeKean: . 
ca) Hr. Uliman, do you recail a saie of Master Tone transistor 
radios on July 21 to Congressional Distributors? 
A I do, 

Can you teli me how many redios were sold? 

MR, EPSTEIN: I object. I do not think that a proper 

oundation has been laid as to how this witness knows of the 


transactions, how they were solid, 


MR, MC KEAN: TI asked hin 4° he recalied the sale, end 
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he said ke did recall it, 
HEARING EXAMINER IYNCH: The sale to whom? 
“MR, MC KEAN: Congressional Distributors. 
HEARING EXAMINER LYNCH: Do you recali the 
THE WITNESS: Yes, I do, 


HEARING EXAMINER LYNCH: Go ahead, 


By lir. McKean: 


3 | . Iet me show you Respondent's Exhibit 64 for identifica~ 
tion. Can you identify that? 
I can, 
that is 42 
This is oux invoice to Congressional Distributors. 
What transaction does it reflect? 
It shows the sale of sixteen 8-transistor radios, and fifteen 
10~transistor radios, 
(a) s, What is the date on that? 
A ne date is July 21, 1966. 
Q Now, Gia there come a time then there was a burgarily at New 
York Jewelry? 
“Phere did. 
Do you remember the dates do you remember the exact date? 
No, I do not remember the exact date, 
Can you give me an approximate date? 
Noverber, 1966, if I am not mistaken. 


Whet tas taken, if you recall? 


4 numoer of items. 
Q Yhet sort of items? 
A Teievision sets, mora aeeeres some nietaipe some cransistor 
racios. | | 


Yeve any small transistor radios taken? 


How many? 

- Three 

what kind of radios were they, what prand? 

Master Tone transistors. 

Where were they in the store at the time of the purglary? 

They were in one of the wall cases up in the front of the 
store. 

How many were there? 

Three. 

¥eve there any more than that there? 

Not in that case. 

Vhererere the rest of then? 

Te rest of them were in the back of the store, 

are there any Master Tone radios in stock at New York 
Jewelry? : 

There are. 

How many, Mr. UlLiman? 


Tyo ° 


mR, MC KEAN: Tf would Like to have markee for identi- 


595 
ill eseation as Respondent's Exhibits 83 a box containing a 
= | ees redio, and it is marked Master Tone 10-transistor radio, 
Model H-1061, and the box contains a Naster Tone radio. 
(The article was marked as Respondent's Exhibit 83 
fou identification.) 
MR, MC KEAN: And the other one will be 84, 
HEARING EXAMINER LYNCH: Likewise a Master Tone? 
BR, MC KEAN: Yes. 


(The article referred to was marke@a as Respondent's 


| 
| Eyhipis 84, for identification.) 


By Mr, McKean: 

o Mr. Ullman, ave Respondent's Exhibits 83 and 84 the tuo 
transistor radios remaining in stock? 

& They are. 

o you testified that on or about July 8, you, in company 
with Nr. Epstein -- First, let me ask you, what aid you see 
on July 8, on or about July 8, and I am making reference to the 
Master Tone radios and the tags on them? 

A I saw a tag on a Master Tone radio for $59.50. 

Q Do you recall how many radios there were with such tags? 
A There were seven at that time, The sale was over. 

@ Vhat was supposed to be the regular price of those radios 
at that time? 

A $5.95. 

(al Do you have any explanation, do you now why there was a 
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$52.50 sage on those radios? 

L co not know why. 

Do you have an opinion or explanation? 

My only opinion or explanation would be that the party who 
tagged them misungerstood my directions, iepiaced a decimal 
point. 3 
(a) an@ again -- 

UR, EPSTEIN: May I have a motion to strike the 
answer of the witness? 

I think that he answered that he did moe lImow how it 
came about, and this is pure conjectwe, 

MR, NO Kean: This is not pure conjecture. Tt is 
informeé conjecture. : 

HEARING EXAMINER IVNCH: The objection is over- 
ruled. You can cross-examine, Mr. Epstein. you can go into 
this on erossceweninattony 
By Mr. NeKean: 

@ Once ugain, were any Master Tone transistor radios ever 
501d at $59.50? 7 


A No. 


mR, MC KEAN: I an, T think, at the end of this. 


Iet me consult my notes. 

I want to offer Respondent's Exhibits -- 

(Discussion was had ovtside the record.) 

Mm, MC KEAN: Nay I offer Respondent's Exnibit 4o, 41, 
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$2.88, 9; a line, and $2.97. 
Exiibit 63, vadio, 8.00,2 tine, 24, and another line. 
Tiere is also additional writing that says on the bank -~ 
That is not my writing. 
Do you know when this wr “ine was put on, Mr, Uilman? 
Vhien weiting are you referring 
The writing on the pacic? 
No, I do nov, 
Do you recognize the handus it ing? 
No, I do nov. 
Exhibit 67. 
67 bears my handuriting, 9/7/55, radio $3.95, 12, a line,» 
and $4.07. 
fa) Abous these documents, you explained -- and I want to imow 


how the cash register -- how these slips would expiain -= Are 


these siips kept in the regular course of business? 


A They are. 

QO ee slips are various sizes, shapes, colors, and ciffer- 
ential material. Is that the usval type of sales slip that you 
have in your pusiness, that there is no uniformity in those sales 
slips? 

4 This is the record kept for the daily business, the sales 
slips that go throveh the register. Tris is printer's scrap 
that we buy at a reagonable price for yecoraing pruposes. 


fa) So, thre is no untformity ¢ 
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600 
Not necessarily so. 
You could have different appeering siips for the same acc i 
Tat is correct. a 2 : 
Now, aiso as to the Gates that Eppes: De here that you 
Sscussea with Nr, Kean, TI want to understend ees Caan eer 


| slips, tae siips that have a date, but ‘thoweach register ane 


os 


|does not have a date Is that right? See 


on Se 


A ‘That is rignt. 
Rm, EPSTEIN: 
| sntroauction of all of * 


an having been 


iggicteage of what 


‘reriziestion that the date obtained 0 “these c bs obtained in 
ey we eee a 


ee 


q the ordinary course of their pusiness- Seite 
He indicated that the cash resister does not bear 


On i oc let me ask: 


How gg the date fecerbed on “these Slips, Nr. come 
It is imprinted “automatically, + as the » transaction is TURE « 
How do you set the date > in order x Bout it? Is it 


set manvally? : ot = : rc =a = 397 


601 
At the close of each day's business, the date is set 
Sees for the next day's business. 


WS And each day, someone 4n the store sets the Gate so it 
; | wid appear on the cash register? 


Someone does. 


> 


Is thexe a cash slip for every single transaction that 


b>] 


ecurred in the covrse of a Gay in New York Jewelry? 


> 


There is, 


Incivding both ereait and cash purchases? 


> 


Yes. 


\ 


| 
| 
| 
| 


MR, EPSTLIN: The ultness indicated that the majority 


i of these documents are not in his hadnwriting, We say this is 


not proper foundation, 


DS 
<= 


HEARING EXAMINER INNCH: The objection 4s overruled. 

They may be weceived. Proceed, 

(the documents referred to, heretofore marked as 

Respondent's Exhibits 40; 41s 42s 43 throvgh T4, and 
82 were received in evidence.) 

WR. NC KEAN: I yould also like to note that we made 
an offer of the cash register tapes. I toid Commission's 
counsel that they youta be availabie a my office ali last 
week for him to examine. 

HEARING EXANTNER IYNCH: Taank you. 

Proceed. 


WR, EPSTSIN: Hay we recess for Imeh and then come 
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612 
Bulova Engineer Craftsman watch sold for, that is reflected on 
that invoice? 


MR, MC KEAN: He asked that question once on his 


This is beyond the scope of direct for this SECIS 5 

MR. EPSTEIN: No, it is not. I think that this . 
witness's memory as to prices at which certain merchendise| was 
sold in his store a definitely an issue on this point. 

" HEARING “EXAMINER LYNCH: TI recall your asking thet 


question, Mr. Epstein, but I will let you ask it again, and 


‘then I am going to tell you what I just got cE telling 


you. Ihave let you make your point. Answer the question. 
. THE WITNESS: No, I cannot. | 
MR. EPSTEIN: I have no further ‘questions. 
px _ REDIRECT EXAMINATION 
By Mr. McKean: s = 
Q Mr. Uliman, aia I make the es of you that you should 
vrace through the records and find an account of every este 
Tone invoice -- every Master Tone transistor. ‘redio? 
A Yes. | 
MR. EPSTEIN: Objection. cae 
HEARING EXAMINER LYNCH: ‘The yaction is creeds 
By Mr. MeKean: 
Q How much time did you spend doing s thet? 


A Much time. 


© Nr, Ullman, referring to Yespondent's Exhibits 43, 44, 


i 
2 
2 


\ 
. 613 
bee othexy cash slips, Er. Epstein has pointed out that they are 
3 = afferent types of paper, ana so forth. Couie you tell us 
theretois puper is obtained by New York Jevelry? 

a From ovr printer, serap 25 a rule, trimmings from jobs 


oO . 
ichat he does. 


Q Do you buy it from him? 
ls Yes, we do. 
Do you use it reguiarly? 


Yes, 


Regulariy. 
fre cash slips kept in the regular course of business? 


Yes. 


Do you use cash siips regularly? 
| 


(a) Do you have a printed cash siip form or printed cash slip 
poolkkiet? 

That form. 

Te back of the rectangular slip of scrap paper? 

Correct. | 3: 

Are ail cash slips sn the store on such rectangular slips 
of scrap paper? | 
f Yes. 
© Now, Mr. Uliman, during the period from the time when the 

th 

Biddle transistor radios arrived -- the Master Tone transistor 


yadios. arrived, as retiected in Commission's Exhibit 122, the 


| 


614 
Bidaze invoice ~~ from that time to the presents have you had 
small trensistot radios in stock -- and Tt will define “smaii" 
the purposes of this question as small transistor radios, 


pproximate ly hand ox pocket size. 


mm, EPSTEIN: I é1a not hear the question. 
(The record was read by the reporter.) | 
By Nr. Mexean: : 
0. During that entice tine period, aid you ae any other 
radios in stock that would have sold for the prices reflected 
on those cash glips? 


A No. 


Qe Is that the reason you can asdentify the cagh slips, 


referring to the sales of Naster Tone radios? 
Yes. 
Pos sitively? 
Positively. | 
MR. MC KEAN: That is ail, Your Eee 
MR. EPSTEIN: May I asic one of tyi0 questions on 
redirect? | 
EXAMINATION 
By Nr. Epstein: 
(a) Mr, Uliman; who ‘sets the retall prices? 
\ho establishes the retail pees of the movdhantise that 


you have on display in your store? 
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mR, KO Kean: Tf object to this as beyond the scope of 


‘ pedizect. 


HISORING EXAMINER IVNCH: I think it is. The objection 


' 4s sound, put I think the witness has been sufficientiy estab- 


‘ gished by way of background, his own statement of his autties, 


functions, and responsibilities as manager of the store that 
he can ansver the avestion, and I think 1% pouid heip the 
cuestion. 
Tie Wim 
By br. Epstein: 
o Kell, you toid us that, as to the Biddle invote and the 
advertisement that appeurs in the Washington Daily News, am 
T comvect, this was 4 sales promotion ttem for these padios? 
HEARING EXANDNER INNCH: Let the record show that 


the witness nodded his head "yes". 


By Nr. Epstein: 


o and that we are enn Bit Respondent's Exnibits 42 
wiission's Exhibit Iee. 
Me. Ullman, how do you ses this price? How do you 
establish the price at wnich the goods are so 1d? 
MR, HC KEAN: I will renew my objection. 
HEARING EXAMINER IMUCH: The objection 4y sustained, 
I have no further questions. 
mR, Me KEAN: No questions, 


HARING EXAMINER rvicH: Thank you very much, liv. 
* “Veye 
33? 


Gail your next witness. 
Mm. MC KEAN: Tf would Like to cali Mr. ‘Joseph Tashoff. 


JOSEPH TASHOFS was thereupon caiieds asa witness for 


5 
the Respondent and, having peer first Guiy sworn, was examined 


| 
: ane testified as follows: 
DIRECT Bx AVIN ATION 
“ | By Nz, bekean: 

a) yould you give the reporter your fuil sen oe you 


residence address? 


That ine of business are you in, My. Tashoff? 
I am in the wholesale business. 


What sort of items, and so forth ~= hat sort of 2tems 


11 | 
: Joseph Tashoff, 6421 Kirby Road, Bethesda. 


ao you deat in, waat ind of merchandise? 
& Generally, 4nexpensive radios, watehes, costume jewelry, 
palipoint pens, pen sets, and umbrellas, 


© What kind or ciass of customers do you sell these items 


To premiwn users; supermarkets and other retailers. 

that do the premium users do with them? 

Taey use them either as sales stimulators or as premitms in 
sheir business. For instance, the Evening star buys from us, 


They use the items to give the carrier boys if they increase 
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We seli to miik fixns, that 1f the driver brings in three 
> new customers, he gets a premium. Things of that type. 
name do you do busine 
Distributors and Tash Industries. 

Yhat is the dinction betreen them? 
& Ye use Task Industries as the selling end and Congvessional 
Distributors as tne buying end. 

Vho is the owner of your pusiness? 

My wife and I are e soie owners. 

Yeu are the sole owners? 

Yes, six. 

Dees anyone elise have an interest in your pusiness? 

No, sir, 


\Yhat, if any, is your connection with the New York Jeweiry 


4 °€ no connection between my company and the New Yor! 
Jeveiry other than the owner of New York Jeueiry is my father, 
Tat is vnere the connection stops. 

Are you an employee of New York Jewelry? 

Ko,. E am not. | 

Are you a manager of New York Jewelry? 


No, 


Does the Respondent in this case, your father here, 


A, Tashoff, own an snterest in your business? 


re None whatsoever. 


618 
fa) Is the operater or manager of that pusiness an employee 


of yours? 


Do you buy from or geil to New York ae 
Very seldom, but on some occasions, yes. 7 

Do you seit anything at “retail? 

No, 

Do you seil at wholesale only? 


Tart is correct. 


les me show you Respondent's Exnipit 64, Can you qdentify 


4 Yes, Tat ts an invoice for some radios that we purchased 

fron the New Yori dowelry. | | 

@ hat is the date of it? 

a duly 22, 1956. 

: ynat ata you do with the radios that you bought from Kew 

york Jeueiry? : 

A Ye sold them. 

QO Let me yefer you to Respondent's mxhibtt oe for identifica~ 

tion, 7% and TT, TS and 7. I wiil take them one by ore. 
Respondent's Exhibit 75, can you identify that? 

4 Yes. This is an anvoice that we sold the Piggly Wigely 

Corporation several items. 


@ fre transistor yagios ineluded 3n that? 


A Yes, there were some ¢ransistor ame. 


619 


2D 


> 


= at Respondent's Exhibit 7%. Can you identify that? 
thas is an invoice for several items including 
transissor radios, solid to University Nursing Horie. 


Can you identify that? 


D > 


> 


9) 


‘including 


ater 


Ressordent's 79. Can you identity ¢ 


iA Yes,. that is an invoic transistor : to Shambeu's 
;Foodiand Supermarket. 

{ 

| = y 

iQ When you say "an invoice’, who is it an §nvotce from, fron 
i 

Du compu? 


4 From Tash Industries to ou customer. 


© Now, would you refer back to Respondent’s 75. 


A Yes, sir, 


p 

} 

t 

! 

} 

| 

| That 1s the invoice to Plggly Wiggly. Js that 
| . 

| 

| 


(a) Are they a customer of yours? 


t 


Yes, 
Q° A reguiv customer? 
ls Yes, they are. 
le Yould you expiein the transaction with regard to the. 
bean: radios there? 
i So far as the transistor radtos are concerned, this includes 
| 


an order for 2h of then, I remeber that when we started fliting 
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917 © $t., M, Wag Weshingion 1,0. 
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< 
oN 
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° 
< 
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the order we did not have enough to fi11 this order, so I went 
downstairs and purchased enough to fi11 this cee At that 
time, I knew that we had -- 

Q Are you referring to Resnondenats eae 19s the invoice 
to euenbents rose 

A That was a few days later. 

Q Please explain the connection with that. 

A This was for 15 transistor radios that we also aid not have 
in stock, so I decided to get enough to fill these two orders, 


and that is how this invoice comes about. We ‘decided to buy 


approximately $100 worth of transistor radios. 


Q@ When you said "This invoice" just a moment ago, you were 
referring to Respondent's Exhibit 642 

A Yes, sir. 

Q Referring beck to Respondent's Exhibit Le agein, can you 
tell me if any of the transistor radios retiected on that 
invoice were Master Tone resistor radios? 


A Yes, sir, I remember very well. We were out of them. We 


needed six more, and the ones I bought from do: mstairs were 


Master Tones. | 

Q Hed you had Mester Tone radios in your stock prior to that? 
A No. : 

Q Then, will you refer to Respondent's Exhibit 79, and would 
you tell me what that transaction was there? 


A That is for 15 transistor radios. 


Shambev's Foodland. 

vere they a regular cus COMEL? 

Yes, sir. 

would you took at Respondent's Exhnthit 752? Does that 
refiect the sale of transis stoz radios? 

Yes, four transistor radios. 

Can you identify the customer? 

sing Home 

A reguiar customer? 

Yes. 

Can you identify the transistor radios as Master Tones? 


Yes, Iocan, ¥e wer e actually out of transistor radios 
2 


tn July, around Yuiy 20 ov 21, we were out of transistor radios. 


una 


We aid not buy cay more wntil about Noveinber, so the only 


ones that I had in stock were the ones I purchased from New Yorl: 


sewelry. 
Q Peferring to Nespone Jentts Exhibit 75, that is the invoice 


Pigsly WSE *siy Corporation, what did Piggly Wiggly want them 


nea to their convention, They used then 
as premivns to give the peopie that attended the convention, 
price premtuns; whatever you want to call then. 


Q Is Piggiy Wiggly 2a good customer of yours? 


A Yes. 
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fa) My, Tashnoff, aid there come a time when thore gas a puegiary 
at New York Jewelry Company? 7 
Hy Yes. 
a Do you recall the date of it? 

ER, EPSTEIN: Objection. This witness has already 

1f ag having absolutely no CEE with 

New York Jeueizy Company. How can he discuss a burglary at 
Neu York Jevelzy? : 


TR, MC KEAN: ‘There is an answer that the witness can 


. EPSTEIN: There is no foundation. 
ic KEAN: IT asked whether he recalls the cate of 
the burglary. : 

WR, EPSTEIN I think that ry ps tion 43 ciear that 
nis witness has been clearly identified as ere absolutely no 
comnection with New York Jevuelzy Company. : 

FEARING EXAMINER INIICH: Rephrasoe your question, will 
you please? : 
By Mr. NeKean: 
Q Do you recall a purgiary at New York J euelry Company? 
A Yes, I do, i 
(4) Do you recali the date of that burglary’ 


October 30. 


Did you make a report of that burgiary to the police 


623 
Did you make tne veport of that burglary to the Insurance 


company? 
Yes, I dic. 


a 


foure you explain why you mage the veporc to the Lnsurance 
pany aiid to the police department? 
vs ego, LT did work, for New York deuelsy. A 
nen was piacing Insurance, and I am rather 
y ytth the Insurance. When this burglary occurred -- 
father, I do rot worl: for him, but he is 
I? there is a burglary; and he is in trouble, I an 
ng to kelp my father, Iwas there, and I had the backgroud 
yor to my father I caiied the 


nsvvaence, and, as 4 fa 


Snsurance company to take a Littie of the purden off of his 


I handied the ciain, which is a rather simpie thing, 
to handic,. 
© Were three smail gransistor ragios included in that 
¢ Tain? 


A Yes, they were. 


Vere three small transistor radios reported to the police 


. 


MR, EPSTEIN: Tf object. : ovestions are leading. 


Can't he just ask tne questions and not lead the witness? 


HEARING EXTER LYNCH: Youle you kindiy do that, Mz. 


WR, MC KSaN: Yes, Your Nonor. 
By Me, MeKeans 
Would you tell me what was stolen? 
Some watches, televisions, and three 
Were these three small 


the police da 


and. to the insurance company? 
Yes, they were. 
iC Kea; That is ali, Your Honor. 
“HEARING EXAUINOR WWNCH: Me. Epstein? 
Mm, 1 KE¢N: Before I turn hin over for eross-exan: 
tfon, I would lie to offer in evidence Respondent?s Exhibits 
| TD. 78; TT, 78 and 1. ; 
The otixw exhibit that I have been Giscussing, Resroné- 
pit 64 has already been offered and received, I believe. 
HEARING EXQNIVER IYNCH: Is there any objection? 
Mm, EPSTEIN: fre those just the anvoices that you 
} are referzving to? I do not remember which or 2s you received 


this morning. 


HEARING EX(MINER INCH: A11 invotces, I. Epstein. 


DR, EPSTSIN: No objection. 


HEARING EXAMEMR INCH: Taey may be received, 


veceived in evidence.) 


{Respondent's Exhinits 75, TGs, TT, Ts and TY “es 


May we have a 15-minute recess? 

BEARING EXAMINER LYNCH: Do you have a witness? 
Ye Go, Your Honor. 

(Short reces =) 


BEARING EXANONE : Come to order, please. 
PR, GROSS: ave witness to call, as é witness 


Lwili cail Mer. Howard Epstein. 


“_—_—- oo = 


HOWaRD EPSTEIN thereupon was called as a witness for 


and on ovenalif of the Commission and, having first been duly 


SKOEN, Wes examined and testified as fotLevusds 


your name end adiress? 

Howare Ss. Epstein, S409 Parveil Drive, Chevy Chase; Mary Land. 

that ts your occupation? 

ZL am an attorney. 

For whom Go you work? 

I am with the Federal Pee e Comnission, Washinston, D 

fiz. Epstein, do you recalt an oceasion on July 8, 2 

when you had. occasion to visit New York: Jeueiry 

Company? 


& XI do. 


0 Vouts you state how that occasion ezine abouts? 


t 


La 


A In the comparg of Walter Cross, attorney for the Feceral 


| 
| 
| 
| 


Trade Commission, T went to New York Jexelry Company for the 
purpose of obtaining information from the company 2s to the 
ipusiness practices anc mmat an documentation oS ative 
on July 6, Er. Epstein, when you visited 

lew York Jeweiry Company? 

4 On that date, we entered tne premises of New York Jeweiry 
Company on Tth Street, Northnest, and « gdentified ourselves 

to a woman by shows. a s attorneys of the 

Federal Trade Commission and reoues sted that we be taken to the 
wner or the manager of the premises for the purpose of eiscas: 
certain facts with hia. 

after some time we were aivected to an individual uho 

4dentified himself to us as eon A. -Tashoff, an fusther identified 
bimseif as the sole propeietor of the store in CRESS 

Q Yhat happened as a restit of your conversations with Mr. 
TasnotlTr? 

A I arain identified myseif and Me. Gross ident4t fied hiszseil 
to Tr. tashof? as attorneys for the United States Government 
pecifically the Federai Trade Commiss fon, ané that we were On the 

oxic JoweRyy Company + for the purpose of conducting 


to obtain cer ain inform sation and facts velevant 
New York deveizy Com; PANY o 


jELlS 


Sant on that cute Ke. T 


also there, and ID was edvyissé that 


she hed G@enkt with for y years and tha’ fore making any 


the purpose of ow 


wet he would wish to consuit with his attorney to 


course of action which he shouvid take in response 


YhasS happened then, Me. Epstein? 


Ye were told that » avcorney “ould cali us, woule contact 
v 
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atterzed jacket, for the puspose of 
ascertaining the various aifferent types of morchendise that 


were suppiied to New York Joawelxy Company. 


Q Pr, Epstein, I now show you Comaission’s Exhibits 57, 53, 


and 59, and ask you if you recognize them? 
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Now, Hz. Epstein, I wane to asi you: During the course 


ef your visit to New Y we Jeuolzy Company, if you had occas fon 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether or not there is substantial evidence to support the issuance 
by the Federal Trade Commission of the entire Order which is the subject of 
this petition for review. | 

2. Whether or not there is substantial evidence to support the issuance 
by the Federal Trade Commission of Paragraph (1) of the Order which is the 
subject of this petition. , 

3, This matter proceeded to hearing before the Hearing Examiner on the 
theory, as alleged specifically in the complaint, that petitioner had disparaged 
the quality of, or discouraged the purchase of $7.50 eyeglasses. Despite the 
failure to prove this specific allegation of the complaint, may the Commission 
be allowed to surmise the existence of these alleged facts without any direct 
evidence of the truth of these charges, in the presence of a msi denial of the 
allegations. | 

4. When the Commission speculates on the effect or meaning of the 
paucity of sales at the low $7.50 price, can the Commission's eines be sus- 
tained in the absence of any direct evidence to support the allegations of the 
complaint and in the face of a sworn denial that there existed any disparagement 
or discouraging of the purchase of such eyeglasses. : 

5. Whether or not the Federal Trade Commission has consistently applied 


the law as reflected in its own prior determinations in similar matters, in 


reaching the conclusion that petitioner was guilty of engaging in "bait and switch" 


tactics. 


a 


THIS CASE HAS NOT PREVIOUSLY BEE 
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ye 


6. Whether or not there is substantial evidence to support the issuance 
by the Federal Trade Commission of Paragraph (2) of the Order which is the 
subject of this petition. 


> 


7, Whether that portion of Paragraph (2) of the Order containing the 
language: 


' unless respondent shall have conducted, within twelve 
months before making any such representation, a statis- 
tically significant survey of principal retail establishments 
in the same trade area, which survey establishes that a 
substantial number of such outlets sell the same or simi- 
lar merchandise at prices substantially above the prices 
represented by respondent to be discount, and unless 
respondent shall retain all documents relating to the 
manner in which such survey was conducted and the re- 
sults thereof for at least twenty-four months after making 
any such representation." 


is unfair, unlawful and unenforceable (1) because it improperly shifts to peti- 
tioner the burden of proving that petitioner has not violated the terms of the said 
Paragraph (2) of the Order, while elementary principles of jurisprudence require 
that the proponent of the truth of a proposition carry the burden of proving it, 
especially when violation of an order of the Federal Trade Commission is subject 
to such severe criminal penalties, (2) because this portion of the order would 


impose an excessive burden upon petitioner, and (3) because it is vague and does 


not inform petitioner with sufficient precision and accuracy of what conduct is 


prohibited or allowed. 

8. Whether or not there is substantial evidence to support the issuance 
by the Federal Trade Commission of Paragraphs (4), (5) and (6) of the Order 
which is the subject of this petition. 

9. Whether or not the Commission has exceeded its statutory authority 
relating to the requiring of affirmative disclosure of credit information and 
terms, ina case where no misrepresentation of such terms was charged or 
proved, in requiring, by the issuance of Paragraphs (4), (5) and (6) of the 


ay a 


Order, any act, action or disclosure by petitioner which is not required by 
Title I of the Consumer Credit Protection Act; Public Law 90-32], enacted 
May 29, 1968, which is commonly known as the "Truth- in- Lending" Act. 

10, Whether or not the Federal Trade Commisrion haa consistently 
applied the law, as reflected in its own prior determinations in similar matters, 
in reaching the conclusion that petitioner had violated the Federal Trade Com- 
mission Act in merely failing to make affirmative disclosure of credit terms 
in detail similar to that now required by the "Truth- in- Lending" Act. 

ll. Whether or not the requirement imposed by Paragraph (6) of the 
Order to disclose orally certain information to a prospective buyer is unen- 
forceable (1) because it is unduly and unfairly burdensome, (2) because of the 
difficulties of effective compliance therewith, (3) because the necessity for such 
a requirement is not supported by substantial evidence, and (4) because the re- 
quirement exceeds the requirements of the "T ruth-in-Lending" Act. 

12. Whether or not there is substantial evidence to support the issuance 
by the Federal Trade Commission of Paragraph (3) of the Order which is the 
subject of this petition. 

13. Whether or not there was substantial evidence to support the charge 


of the complaint that petitioner was guilty of charging prices that were "uncon- 


scionably high" in that they "greatly exceeded" prices charged by other sellers 


of the same merchandise. 

14, Whether or not the complaint is so vague and confusing as to make 
it impossible for petitioner to know what violation or violations of the Federal 
Trade Commission Act are alleged therein. 

15. Whether or not the complaint should be dismissed as too vague and 
imprecise to sufficiently inform petitioner of the violations of law being alleged 


therein when a principal allegation of the complaint upon which the case proceeded 
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to hearings (namely the charge that petitioner's prices were “ynconscionably 
high" in that they greatly exceed the prices charged by others for similar 
merchandise) was subsequently abandoned as the basis for finding a violation 
of the Federal Trade Commission Act in the opinion of the Comminsion. 
16. Whether or not Paragraph (3) of the Commission's Order is improper 
because there is no charge in the complaint that petitioner's terms of credit 
are not Jenient, there was no way for petitioner to know that this was an issue 
in the case, and the Commission has in effect convicted petitioner on a new charge 
or theory of offense different from the charges alleged in the complaint and tried 
before the Hearing Examiner. : 
17. Whether or not Paragraph (3) of the Order is unenforceable for the 
reason that it is vague and does not inform petitioner what conduct is forbidden 
and what conduct is allowed thereunder. 
18. Whether or not the Commission has not mistaken its own and peti- 


tioner's roles in the hearing process by requiring, 28 reflected in its opinion, 


petitioner to disprove the charges contained in the Commission's complaint, 


rather than by proving its charges with direct, positive, and substantial evidence. 


JURISDICTIONAL STATEMENT 


A cease and desist order was entered against petitioner by the United 
States Federal Trade Commission on December 2, 1967. This Court has juris 
diction to modify or set aside such orders of the Federal Trade Commission 
pursuant to Section 5 (c) of the Federal Trade Commission Act, (15 U.S.C. 45 
(c)), upon timely filing of a petition for such review. Sucha petition for review 


was filed with this Court in proper form and manner by petitioner. 
STATEMENT OF THE CASE 


On September 29, 1966, the Federal Trade Commission Seaued its com- 
plaint in this matter. Prehearing conferences were held on November 22, 1966, 
December 12, 1966 and March 20, 1967. Thereupon hearings in'this matter com- 
menced on March 20, 1967, the record was closed on March 24, 1967, and, Pro- 
posed Findings of Fact were filed by both parties thereafter. 

On June 26, 1967, the Hearing Examiner issued his initial decision in this 
matter dismissing the complaint in its entirety because of the failure of proof of 
the allegation of the complaint. Counsel supporting the complaint appealed from 


this initial decision and the matter was reviewed by the Federal Trade Commission. 


Briefs were submitted to the Commission and oral argument was heard by the 


Federal Trade Commission on October 31, 1967. 

Thereafter, on December 2, 1968, the Commission issued its opinion, 
vacating the decision of the Hearing Examiner in its entirety, entering its own 
findings and conclusions, and entered a cease and desist order against petitioner. 
Petitioner asks for review of that opinion and order of the Federal Trade Com- 
mission by this Court. 

The petitioner in this proceeding is an. individual, Leon A. Tashof, trading 
as New York Jewelry Company. Petitioner's place of business consists of a single 
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retail store, located at 719 - 7th Street, N.W. in the District of Columbia, 
about three and a half blocks from the headquarters office of the Federal Trade 
Commission. Petitioner has been engaged in his present business, and has 
been operating under the style New York Jewelry Company for over 40 years. 
(Tr. 136) Petitioner is engaged in the sale of watches, jewelry, eyeglasses, 
small appliances, and furniture. For calendar year 1965, petitioner's gross 
sales were in the area of $350,000. Petitioner's only business is this small 


retail store. 


REFERENCES TO RULINGS 


1. Initial Decision, entered by the Hearing Examiner on June 26, 
19692. 
2. Final Order and Opinion of the Federal Trade Commission 


issued on December 2, 1968. 


STATUTES INVOLVED 


Title I and Title V of the Act of May 29, 1968 
(Public Law 90-321; 82 Stat. 146 et seq- ) which 
may be cited as the Consumer Credit Protection 
Act; and Regulation Z promulgated pursuant thereto 
by the Federal Reserve Board, published at 12 
CFR 226, effective July 1, 1969. | 


[Since the Act and Regulation are lengthy and 


complex, copies of the Act and Regulation will 


be supplied to the Court in pamphlet form pur- 
suant to Rule 28 (f) of the Federal Rules of 


Appellate Procedure. ] 


SUMMARY OF ARGUMENT 


}. Petitioner argues that there is no substantial evidence contained in 
the record when viewed as a whole to support the issuance of any order against 
petitioner by the Commission. 

2. The complaint contains a charge that petitioner's advertisement of 
eyeglasses at the price of $7.50 was not a bona. fide offer of merchandise at 
that price but was made solely for the purpose of inducing prospective purchasers 
to enter petitioner's place of business whereupon the quality of the $7.50 eye- 
glasses was disparaged and their purchase otherwise discouraged. This is what 
js commonly referred toas a "bait and switch" charge. 

Although the complaint alleges that the quality of the $7.50 eyeglasses was 
disparaged and the purchase otherwise discouraged, there is no evidence in the 
record to substantiate this charge. Instead, the Commission surmises that since 
very few pair of $7.50 eyeglasses were sold at the price of $7.50, petitioner was 
disparaging their quality or discouraging their sale. ‘Petitioner's position on this 
point is that disparagement or discouragement of sales is an essential element of 
the "bait and switch" violation, and must be proved by direct evidence. There is 
no evidence of such conduct in the record, and therefore the charge has not been 
proved. 


Further, all litigated Commission cases involving a "bait and switch" charge, 


contain direct and positive evidence of the acts of disparagement or discouraging 


of sales. As far as petitioner is aware, the Commission has never found any 
respondent guilty of a “bait and switch" violation on a record that does not contain 
direct evidence of the acts of disparagement or discouraging of purchases. The. 
failure of the Commission to provide proof of this element of the offense in this 
proceeding is fatal to the Commission's case. 


3. The complaint also charges that in making sales on credit, petitioner | 


-8- 


failed to adequately and fully inform his customers of the credit satses or 
finacning fees imposed upon them. Pet itioner argues that neditiover has always 
attempted to make disclosure of credit information. However, ssien to the pas- 
sage of "Truth-in- Lending" Act, the items of information aieclosed by petitioner 
did not correspond in detail with the specific requirements under that Act. None- 
* theless, petitioner was making good faith efforts to make disclosure of credit 
information; efforts similar to those made by most retail credit sellers throughout 
the country. 

Furthermore, petitioner asserts that the Federal Trade Commission did 
not have authority under the Federal Trade Commission Act to Bnei the affirma 
tive disclosure of credit information, except in instances where there was a de- 
ception or misrepresentations of credit information. All prior litigated Commis- 
sion matters, wherein the Commission has required the disclosure of credit in- 
formation, have involved credit term misrepresentations. The Commission's 


power to require disclosure was based upon the existence of those misrepresenta- 


tions. In the present case, the complaint does not charge any misrepresentation, 


nor was there any. 

And if the FTC had the power under the FTC Act to require the affirmative 
disclosure of retail credit terms, in detail, then the recent enactment by the 
Congress of the "'Truth-in- Lending" Act and the elaborate mecrinenieate for affirma- 
tive credit disclosure thereunder were unnecessary. 

Lastly, the recently enacted "Truth- in- Lending" bill covers petitioner. 
Petitioner argues that the disclosure requirements of that Act are more than ade- 
quate to protect the public interest, and to the extent that the Commission's order 
requiring disclosure exceeds the requirements of the "Truth- in- Lending" Act, 
the Commission has no authority to require such disclosure; to the extent that the 
Commission's order corresponds with the requirements of the "Truth- in- Lending 


Act, it is unnecessary. 


4. Petitioner argues that the charges made in PARAGRAPHS SEVEN and 
FIGHT of the Commission's complaint are vague and unclear and that petitioner 
was not thereby informed of the violations of the FTC Act being charged against 
}yitty. 

Furthermore, the case was tried by the Hearing Examiner, and defended 

* by petitioner on the basis that these paragraphs of the complaint charged that 
in that they "greatly exceeded" 
the prices charged by other sellers of similar merchandise. In its decision the 
Commission stated that: 
"Thus we do not agree with the Hearing Examiner 
or with respondent that the sole or primary charge 
in these paragraphs is that respondent's prices are 
unconscionably high." 

The Commission then proceeded to decide the case on the grounds that peti - 
tioner's credit policies are not "lenient". Petitioner argues that this issue was 
not raised in the complaint, and that the Commission by substituting an issue in 
its decision, has deprived petitioner of both notice and hearing on the substituted 
igsue. 

Petitioner further argues that the basic issue raised in these paragraphs of 


the complaint is that petitioner's prices were “unconscionably high" because they 


‘"oreatly exceeded” the prices charged by other sellers of similar merchandise. 


The complaint will stand or fall on this charge, and petitioner contends that the 


evidence in the record simply does not support the charge that petitioner's prices 
were unconscionably high in that they greatly exceeded the prices charged by others. 
Further petitioner contends that the evidence in this regard is insubstantial and 
insufficient, that it does not show that petitioner's prices were unconscionably high, 
and that the Commission has relied upon improper or incompetent evidence. 

5. Lastly, petitioner objects to the order entered by the Federal Trade 


Commission on the grounds that it is unsupported by the evidence, that parts of 
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it exceed the Commission's statutory authority under the FTC Act, that parts 


tial evidence in the 


of it are vague and imprecise, and that there is no substan 


record to support its issuance. 


ARGUMENT 


THE CHARGE THAT THE ADVERTISING OF EYEGLASSES 
AT A PRICE OF $7.50 WAS NOT A BONA FIDE OFFER OF 
THE MERCHANDISE AT THE STATED PRICE BUT WAS 
MADE FOR THE PURPOSE OF INDUCING PURCHASERS 
INTO PETITIONER'S STORE TO SELL THEM EYEGLASSES 
AT SUBSTANTIALLY TMIGHER PRICES. 


The complaint, in this connection, charges petitioner with what is commonly 
“Lnown as a "bait and switch" violation. The complaint alleges petitioner has ad- 
vertised regarding the sale of eyeglasses, and that the following advertisement, 


quoted in the complaint, is typical and illustrative of such advertisements: 


"DISCOUNT 
EYEGLASSES 
MADE WHILE YOU WAIT 
Price includes 
lenses, frames 
and case -from $7.50 
complete" 


(Complaint, Paragraph Four) 
The complaint goes on to charge that this offer of eyeglasses at a price of 


$7.50 is not a bona fide offer, but is made solely for the purpose of inducing 


yrospective purchasers to enter setitioner's place of business, whereupon the 
I i } 


quality of the $7.50 eyeglasses is disparaged and the purchase is other dis- 
conraged. 

The Commission has placed in evidence one sample advertisement which 
appeared in ‘The Washington Daily News on January 29, 1965 (CX 114, Tr. 314). 
Testimony shows that this ad ran approximately once a week for the period of a 
year anda half. The date on which Commission Exhibit 114 appeared, January 29, 
1265, was sometime during the middle of the ad campaign. (Tr. 355) Therefore, 
this campaign began sometime during 1964 and was discontinued before the end of 
1965, (Tr. 418, 420) 

The advertisement was not quoted in its entirety in the complaint. The 
actnal text of the advertisement also contains the following language: "oculists' 


prescription filled, or have your eyes examined by our registered optometrist. 


-12- 


de 


“ 


Moderate examining fee."' (See CX 114) Eyeglasses, ata price of $7.50, 


were thus offered for cuetomnere bringing with them a signed aeccestaon from 
an opht Sea! | 
The stipulated evidence shows that less than ten pair of Creclseses were 
sold at the $7.50 price, under such circumstances, in each of the years 1964 
and 1965. (Tr. 420) This advertising campaign had been aiecontined prior to 
the start of 1966, and no sales of eyeglasses were made at the $7.50 price 
during 1966 or subsequently. | 
While the number of eyeglasses sold during 1964 and 1965 at this price 
wags only a small portion of petitioner's total sales of eyeglasses, there is no 
evidence to indicate that petitioner did not honor the terms of the advertisement. 
The purchase of eyeglasses at $7.50 was not discouraged by disparaging their quality 
(Tr. 382). : 
As the hearing examiner found in his Initial Decision: 
"The Commission has offered into the record ayosietic’y 
no evidence, either from store personnel, from customers, 
or from any other source, that sales of eyeglasses at $7.50 
were discouraged, or that the quality of such eyeglasses was 
ever disparaged."' (Initial Decision, p. 5) 
The evidence adduced by the Commission did not support the allegations 
of the complaint. Eyeglasses were sold according to the terms and qualifications 
of the advertisement, and no attempt was made to disparage, or "gwitch" 
prospective customers from this merchandise. | 


The Commission failed to prove any disparagement or discouragement 


of the purchase of such eyeglasses on petitioner's part, and now contends that 


77 Oculist and ophthalmologist are synonymous terms. (Tr. 421; see also 
Webster's New Collegiate Dictionary, 2d ed.) An ophthalmologist is a licensed 
Doctor of Medicine who specializes in the care and treatment of the eye and eye 
diseases, and who can and does prescribe corrective eyeglasses for vision 


defects caused by refractive errors ina patient's eyes. 
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proof of the fact of discouraging purchases or disparagement is unnecessary. 
Petitioner strongly urges the contrary view, that discouragement of purchase 
is an essential element of the deception or misrepresentation involved, and 
that the charge of violating Section 5 fails if such discouragement is not present. 

In order for the Commission to sustain its evidentiary burden in proving 
the allegations of the complaint, there must be an affirmative showing that the 
offer was not "bona fide". From this arises the necessity of proving that the 
advertiser had refused to sell the merchandise, or had produced merchandise 
in poor or unusable condition, or had disparaged the merchandise, or had dis- 
couraged its purchase in some way. The Commission has no such evidence, 
and has, in fact, simply disregarded this essential element of proof. 

Instead the Commission offers us the argument that the relatively small 
number of pair of such eyeglasses sold supports an 
not a bona fide offer. We refer the Court to pages 12 and 13 of the Opinion of 
the Commission in which the Commission discusses the rationale underlying its 
decision on this point. Those pages contain the following comments of the Com- 
mission in discussing the evidence and ruling upon this issue: 

"Respondent's customers are low income consumers, many 
of whom, we can infer would be anxious to make the cheapest pur- 
chases possible." (Commission's Opinion, p. 12) 
we think that these facts by themselves raise a strong 
presumption that either respondent had no eyeglasses available 
at the advertised price, or that they were so unsuitable to their 


purpose as to be unpurchasable. . .etc." (Commission's Opinion, 
p- 12) 
2/ 

"It ig inconceivable tous that a retailer would expend the 
monies necessary to advertise $7.50 eyeglasses over 4 year and 
a half period and make virtually no sales of the advertised product 
. . .!! (Commission's Opinion, p- 12) 


27 Respondent would like to point out that the ad was a relatively inconspicuous 
ad. Appendix B to the Commission's Opinion is an enlarged reproduction from a 
copy of the original advertisement as it appeared in a newspaper. The repro- 
duction in Appendix B grossly overstates the size and prominence of this 
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“Under such circumstances the seller must come forward 
with some evidence to show at a minimutn the advertised product 
was in its store. . ." (Commission's Opinion, p. 13) 


"We are of the opinion that respondent's advertisement was 
not a bona fide offer. . ." (Commission's Opinion, p- 13) | 


Petitioner submits that the Commission has misconstrued the law itself 
in deciding this point. Petitioner is aware of no rule of law that ‘requires him 
to disprove inferences or “strong presumptions". The Federal Trade Com- 


mission has the burden of proving what it alleges in its complaint. It has 


alleged that petitioner disparaged the quality of its eyeglasses and discouraged 


their purchase, The allegation remains unproved. There js no evidence in the 
record of any such conduct on the part of petitioner. In fact, to the contrary, 
petitioner's manager testified that there was no such disparagement or dis- 


couragement of sales. 


The Federal Trade Commission saw fit to charge petitioner with a certain 
course of conduct including the disparagement or discouragement of the sales 


of such eyeglasses at $7.50. Petitioner is entitled to rely upon the Commission's 


———— 


{Gontinued) advertisement. We refer the Court to Exhibit CX 114, a repro- 
duction of one of the original newspaper pages on which this ad appeared. ‘As 
the Court can see, the original ad is approximately an inch and three-quarters 
wide and something under five inches long. It is entirely likely that the ad 

did not receive much attention from consumers, And although the record 

does not contain any evidence on the point, the expense of this ad to petitioner 
would not have been very great. Proceedings by the Federal Trade Commission 
often involve large multimillion dollar retail sales giants. Perhaps it is in- 
conceivable that any such company possessed of an advertising: department, 
provided with the services ofan advertising agency, having cost accountants, 
etc. etc. would have run an ad for a year and a half without obtaining any greater 
results than petitioner did. But petitioner is not a giant sales corporation. 
Petitioner is an individual operating one small retail store. There should be 
nothing surprising about the fact that petitioner's operations might be carried 

on at less than maximum cost efficiency, or that the relatively inexpensive, un- 
productive ad might have been continued despite its minimal success. After all, 
the placement of one very tiny ad ona once-a- week basis in the back pages of the 


Washington Daily News is not a very high-powered advertising campaign. 
-15- 


complaint, and the Commission is constrained to operate within its confines. 
The Commission must be held to the proof of the charges it has made. And 
inferences and presumptions do not take the place of proof. 

We must point out that the pleading by the Commission of this charge 
is not novel. In every "bait and switch" case which the Commission has ever 
prosecuted the charge has been made that the user of such bait and switch 
tactics has discouraged or disparaged the sale of the bait article. And in 
every decided case, there has been direct evidence of such disparagement 
or discouragement. 

The Commission's Opinion mentions several cases on this point (Com- 
mission's Opinion, P. 12, Footnotes 1, 2 and 3). 

The Commission's claim that other evidence of:the disparagement or 


switch is contained in the records of some of such cases cannot obscure the 


fact that in each and every such case there is direct evidence of the switch, 


that is to say of the disparagement or the discouraging of the sale of the bait 
article. 

In Household Sewing Machine Co. (52 FTC 250) fourteen purchaser 
witnesses gave testimony that the respondent's salesman discouraged them 
by advising them not to purchase the advertised merchandise, and by dis- 
paraging its performance, its value, etc. In Bond Sewing Stores (51 FTC 
470, 478), there was testimony from the respondent himself that his salesmen 
sometimes disparaged the advertised machines, and furthermore the hearing 
examiner was able to conclude from the unanimous testimony of consumer, 
witnesses that such disparagement and the discouraging of sales was a constant 
practice of the respondent's salesmen. 

In Lifetime, Inc. (59 FTC 1231, 1253), purchaser witnesses testified 
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that the respondent's salesmen advised that the goods were not available, 
or that purchasers would not want them. 

In Midwest Sewing Center, Docket No. 8602, paragraph 17,143-CCH 
Transfer Binder, (December 3, 1964) the Commission dismissed the com- 
plaint on the specific grounds that there was no disparagement or discourage- 
ment shown on the record: 

"Moreover as respondent points out, its salesmen did 
not disparage or downgrade the old machines inan | 
attempt to 'switch'' the customers! interest to other: 
models and in fact did not even offer to demonstrate | 
other machines until after the witnesses had voluntarily 
expressed their displeasure with older machines." 

In the matter of Consumer's Products of America, Docket 8679 (CCH 
Trade Regulation Reporter, Volume III, paragraph 18059) there ‘is an extensive 
discussion of the disparagement and discouraging of sales. The Commission's 
opinion states that: "Nine of the witnesses testified that the salesmen disparaged 
the advertised product, '! and the opinion continues "in fact the particular means 
of disparagement generally employed by respondent's salesmen clearly stands 


out."" The affirmation of the Commission's decision by the Thitd Circuit was on 


a question involving the permissible scope of the order only. (400 FE 2d 930) 


In these cited cases there was direct proof that the offer was not bona fide, 


as a result of evidence that there was disparagement or discouraging of sales. 
In none of these cases was this essential evidence supplied by inference based 
merely on an analysis of the number of articles sold, as the Commission attempts 


to do herein. 


Il. THE CHARGE THAT PETITIONER, IN CONNECTION 
WITH CREDIT SALES, FAILED TO DISCLOSE THE 
CREDIT CHARGES IMPOSED AND THE TOTAL PRICE 
TO BE PAID 


The complaint charges in PARAGRAPH SEVEN, Section 2 that: 
“In making sales on credit respondent fails to adequately 
and fwly inform his customers of the credit charges or 
financing fees imposed upon them by respondent and in 
many instances respondent fails to disclose on conditional 
sales contracts or other credit instruments the total price 
to be paid pursuant to the credit contract." 

Nothing could be further from the truth. Customers of New York 


Jewelry Company, including those who make purchases on credit, were in- 


formed of the terms of their transaction and the total price of the merchandise. 


There were offered and received into evidence a total of 26 individual 


conditional sales contracts between New York Jewelry Company and its cus- 
tomers. These contracts show the purchase of a variety of goods, on credit, 
by 20 different individual customers. The earliest contract is dated on 
December 26, 1964, and the most recent on September 17, 1966. Table | lists 
these contracts. 

Mr. Eugene Ullman, the manager of the New York Jewelry Company, 
was questioned on the subject of certain of these contracts and the carrying 
charges which they reflect, during the course of the hearings in this matter. 
(Tr. 189-205, Tr. 302-306) Mr. Ullman testified that several changes had 
been made in the policy of New York Jewelry with regard to the method of: 
arriving at the credit charges to be imposed, during the time period covered 
by these contracts. 

It is revealing to array these 26 contracts in chronological order as has 
been done in Table 1. When the contracts are arranged in the order of their 
dates, the sequence reveals the approximate times at which petitioner's policy 
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TABLE 1 


Q) (3) 
Exhibit 
Number 
CX 17 
CX 37 
CX 38 
CX 19 
CX 21 
CX 22 
CX 42 
CX 43, 44° 
CX 31 
CX 99 
CX 105 
CX 94 
CX 74 
CX1 
CX 111 
CX 112 
CX 109 
CX 68 
CX 89 
CX 84 
CX 62 
CX 121 
CX 69 
CX 47 
CX 48 
CX 66 


Date of Contract Name 


December 26, 1964 
September 11, 1965 
September 11, 1965 
October 12, 1965 
October 29, 1965 
December 23, 1965 
January 8, 1966 
January 8, 1966 
January 15, 1966 
January 18, 1966 
January 19, 1966 
January 27, 1966 
March 26, 1966 
‘March 30, 1966 
April 5, 1966 
April 6, 1966 
April 11, 1966 
April 16, 1966 
April 23, 1966 
, April 25, 1966 ° 
May 6, 1966 
May 10, 1966 
July 9, 1966 
July 21, 1966 
July 21, 1966 
September 17, 1966 


Mary Daughtry 
James E. Freeman 
James E. Freeman 
Walter Whitfield 
Roland Taylor 
Roland Taylor 
Synithia G. Washington 
Synithia G. Washington 
Minnie A. Henry 

C. H. Logan 

Etta Calloway 
James L. Crowder 
Elly Freshley 
Preston W. White 
Barbara Brown 
Elsie Hall 

Vernetta Henderson 
Arthur Pratt 

Rosa Wesly 

J. L. Dennard 
Alfreda Stubbs 
John Edmunds 
Arthur Pratt 

J.B. Johnson 

J.B. Johnson 
Arthur Pratt 


aContract shows $6.00 down payment subtracted from $50.50 to give un- 
paid balance of $43.50 + carrying charge = contract price of $44.50. 


>Contract undated. Dal Tex invoice covering same merchandise dated 
4/25/66. 


¢ Contract shows $2.50 down payment subtracted from $40.95 to give un- 
paid balance of $37.45 + carrying charge = contract price of $38.45. 


(4) (5) (6) (7) 
Cash Price Carrying Charge Total Price 
Shown on Shown on Shown on 
Contract Contract 


Contract 


Form Contract 


Blank 
$71.50 
$87.90 
$101.63 
$196.50 
$416.06 
$181.50 
$70.15 
$135.42 
Not shown 
Not shown 
Not shown 
Not shown 
$1.38 
$45.50 
$26.00 
$50.50 
$115.03 
$44.50* 
$38.45 ° 
$193.50 
$175.82 ¢ 
Not shown 
Not shown 
Not shown 
Not shown 


‘Not as such 

Not as such 

Not as such 

Not as such 

Not as such 
$63.54 

$27.00 

$10.65 

$21.42 

Not shown 

Not shown 

Not shown 

Not shown 
$62.68 

$1.00 

$1.00 

$1.00 

$8.43 

$1.00 

$1.00 

$18.60 

$7.30 

(114% per mo. 
@ 114% per mo. 
@ 114% per mo. 
@ 116% per mo. 


Not Shown 
Not shown 
Not shown 
Not shown 
Not shown 
$342.25 
$154.50 
$59.50 
$119.00 
79.00 
$42.95 
$119.00 
$159.00 
$61.30 
$44.50 
$25.00 
$49.50 
$106.00 
$49.50 
$39.95 
$174.90 
$199.52 
$116.00 
$125.00 
$47.00 
$17.00 


4 Contract shows $31.00 down payment plus trade-in allowsnce subtracted 
from $199.52 to give unpaid balance of $168.52 + carrying charge = contract 
price of $175.82. 

eCX 43 and 44 are two copies of the same contract. Twe copies of this 
contract were placed in evidence because limitation of the copy'ng machine on 
which the copies of this contract were reproduced made it impossible to obtain 
the entire contract on one sheet of paper (TR 129). 


regarding the method of computing these credit charges was changed. Such 
a tabulation provides information on the manner in which such carrying 
charges were disclosed, and also shows petitioner's practice with regard to 
the disclosure of the total purchase price for merchandise bought In such 
credit transactions. 

In Table 1, the first column shows the date appearing on the contract, 
the second column shows the exhibit number of the contract, and the third 
column gives the name of the purchaser. Column 4 shows a code letter for 
each different form of contract employed, or for each different manner of 
computation used in connection with a given form of contract. Column 5 shows 
the cash price of the item or items purchased. (This is the same as the 
ticketed price at which the merchandise was offered for sale by New York, 
Jewelry.) Column 6 shows the carrying charges, and Column 7 the total pur- 
chase price, as reflected by each contract in question. 


The first five entries in the table relate to five contracts (CX 17, 19, 21, 


37 and 38), all of which employ the same contract form. This form has been 


designated, in column 4, as contract form A. These five contracts reflect 
purchases from December 1964 through December of 1965, by James E. Freeman 
(CX 37, 38), Walter Whitfield (CX 19), Roland Taylor (CX 2]) and Mary Daughtry 
(CX 17). A reference to Commission Exhibit 37 will show the form employed 
and the manner in which the information in question is disclosed or displayed. 
The other four contracts (CX 17, 19, 21, 38) are identical in form, and the com- 
ments made about this contract would apply to the transactions reflected by the 
other four contracts as well. 

In contract form A, only the total price charged (including both the cash 
price and the carrying charges) is specifically revealed. In the case of this 
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first contract (CX 37), that price is $71.50. The cash price of the mer- 
chandise does not appear in the body of the contract. In this inatance we 
know from the stipulated testimony of Mr. Freeman that the price for this 
pair of glasses was $59.50. (CX 7) We can also tell the cash price of the 
merchandise {rom an imprint made on the side of the contract hy the cash 
register in the course of ringing up the transaction. This Cashieeister: im- 
print shows the figures "$59.50," which corresponds with Mr. Freeman's 
stipulated testimony about the cash price of the eyeglasses covered by this 
contract. The credit charge or financing fee in this case is obviously the 
difference between the cash price ($59.50) and the total price aiaeacinn on 
the face of the contract ($71.50). Since disclosure of the exact amount of the 


total price to be charged for the merchandise is made in dollars and cents on 


the face of the contract, the purchaser would be made aware of the credit 


charge by noting the difference between the cash price at which the merchandise 
is ticketed, and the total price appearing on the face of the contract. 

The contract of December 23, 1965 with Mary Daughtry (GX 17) has been 
signed in blank and neither the total price, nor by implication the credit charge, 
appear on this contract. : 

It is obvious that the use of contract form A was discontinued sometime 
during late December 1965, and that it was superseded by contract form B 
which first appears in the transaction of December 23rd with Roland Taylor. 
(CX 22) 

The four contracts employing form B are dated from December 1965 
through mid-January 1966 and reflect purchases by Roland Taylor (CX 22), 
Synithia G. Washington (CX 43, 44, 42), and Minnie A. Henry (Cx 31). 


Contract form B differs radically in format from contract form A. It 
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shows, inthe upper right-hand portion of the contract, the total cash price, 

the unpaid balance after trade-ins or allowances, the carrying charges ex- 
pressed in an exact dollar amount, and the total price including carrying 
charges. The total price js described by the phrase "time price.'' This is 
followed by blanks for showing any existing balance on the account, the total 
indebtedness of the account, and the payment terms. Reference to Commission 
Kehibit 43 will show in the case of a simple transaction how this contract form 
discloses the information involved. 

In contract form B complete disclosure is made, both of the carrying 
charge expressed as a dojlar amount, and of the total price for the article in- 
cluding the carrying charge. This contract form does not disclose the rate of 
carrying charge, but an inspection of the four contracts involved (CX 42, 43, 
44. 22 and 31) reveals that the carrying charge percentage is approximately 18 
percent. 

Mr. Ullman was questioned about two contracts executed on contract 
form B, and falling into this group. There were the two contracts executed 
on January &th by Synithia Washington. (CX 42, 43, 44) Mr. Ullman testified 
that. at that time, New York Jewelry figured a flat carrying charge (Tr. 201), 
and, after some confusion in the record, it was established that the flat carrying 


charge at this time was 18 percent (Tr. 201-204). 


It is clear that sometime around January 1966, this method of computation 


was discontinued. The next four contracts, bearing dates from mid-January to 
March 1966 reflect purchases by Charles Logan (CX 99), Etta Calloway (CX 105), 
famee Crowder (CX 94), and Elly Freshly (CX 74). These contracts are all 

. a form identical with contract form B discussed just previously, but it 
is Apparent that a change in the method of carrying charge computation was made. 
Thee contracts are designated in Table ] as form B-1. 
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In these contracts only the cash price is disclosed. The contracts 


do not on their face reveal either the amount or rite of the carrying charges. 
There is no evidence in the record which would indicate whether there were 
any carrying charges on these four contracts, or what the saeite or method 
of computation of such carrying charges were, if such charges peteond Mr. 
Ullman was questioned about the contract with Charles H. pore dated 
January 18, 1966 (CX 99), and was not able to tell from that ore contract why 
no carrying charges were reflected on its face. : 

At approximately the end of March 1966, New York fewer made another 
change in its method of computing carrying charges, and in the manner of dis- 
closure of such charges and the total credit sales price. We refer now to the 
next group of nine contracts in chronological order, bearing dates from March 
30, 1966 through May 1966. These contracts were entered into by Preston White 
(Cx 1), Barbara Brown (CX 1), Elsie Hall (CX 112), Vernetta Henderson (CX 
109), Arthur Pratt (CX 68), Rosa Wesly (CX 89), J.L. Denoacd (CX 84), Alfreda 
Stubbs (CX 62), and John Edmunds (CX 121). These contracts stil employed 
basic contract form B, but now in addition to the cash price, a definite dollar 
amount is shown as carrying charges, and a total price (being the sum of the 
cash price and the carrying charges) is also disclosed on the face of the con- 
tract. These contracts are designated in Table 1 as form B-2. 

According to the testimony of Mr. Ullman, during this time period, New 
York Jewelry employed a pre-computed chart or table to determine carrying 
charges. This chart was based on the cash price involved, and the term, or 
Jength of the contract. Asa result, the amount of carrying charges disclosed 


on the face of the contract would vary, depending both on the amount of the cash 


price, and on the time period over which payments were to be made. Obviously, 
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a credit sales contract to be paid up ina short time would bear a smaller 
carrving charge (and hence the carrying charge would be a smaller per- 
centage of the cash price) than would a contract with a longer term. (Tr. 
yOO-4, T@8-199, 202-203) Mr. Ullman testified that the basic carrying charge 
rate used in preparing this pre-computed table was approximately | percent 
per month (Tr. 304, 199). 

Ae shown in Table 3, a comparison of the cash prices, carrying charges 
rnd terms of these nine contracts, reveals a close correspondence between 
the overall carrying charge percentage and the number of weeks the contract 
swagto rin. 

We might also point out that five of these nine contracts bear carrying 
charges in the even amount of $1.00. All five of these contracts have very 
short terms, and the merchandise involved has a relatively small cash price. 


It is not unlikely that the $1.00 charge represented a minimum charge shown 


by the chart or table of carrying charges, applicable to contracts with either 


emall face amounts, or short terms, or both. 

Somnetime between May 10th and July 9th, whichis the date of the next 
contract offered in evidence, another change was made in the method of com- 
puting and disclosing carrying charges and total price. We refer now to the 
final four contracts, shown in Table 2 above, those with Arthur Pratt (CX 69), 
Johnnie Bruce Johnson (CX 47, 48) and, again, Arthur Pratt (CX 66). These 
four contracts employ a new contract form different from contract form B. 

Attention is invited to Commission Exhibit 66 as an example of this new 
form, referred to in Table 1 as form C. Inthe upper righthand corner of the 


contract appears the following: 


“time price: cash price plus carrying charge of 1 1/2 percent 
per month on the unpaid balance, compounded." 
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Table 2 


Comparison Showing Relation of Carrying Charge 
___Percentage to Length of Contract Form 


Approximate Carrying Charge 
Repayment as Percentage of 
Exhibit Term Cash Price Carrying 


Number (in sete (approximated) Charge. 


CX 1 a -26%- $ 1.38 
CX 109 st 8% 1.00 
CX 89 1.00 
CX iti : 25% 1.00 
CX 84 3 1.00 
CX 121 . 66% 7.30, 
CX 112 . 1.00. 
CX 68 32- 98 §.43 
CX 62 ‘ 18.60 


As computed from contract. 


This is the approximate time in weeks, which it would take to pay off the con- 
tract cash price at the repayment schedule shown. Since this contract shows 
an additional account halance, the total account would not be completeiy paid 
in so short a time. 


These contracts bear interest percentages which are slightly higher than we 
would expect to find judging from cost of the merchandise purchased in the 
contracts. In ail three instances, however, the contract reflects the pre- 
existence of an unpaid balance on the account resulting from the previous pur- 
chase of other merchandise. These larger balances undoubtedly necessitated 
a longer term of repayment, and, hence, tended to increase the percentage of 
carrying charge to face amount of the contract. 


And at the bottom of the block on the upper right-hand side of the 
contract, where the blanks for filling in the dollar amounts appear, the 
total is now recorded as: 


Warecet MS plus carrying charge of 11/2 percent 
per month on the unpaid balance compounded." 


In addition, next to the place for the purchaser's signature, the legend 
"purchase is subject to a carrying charge of 1 1/2 percent per month on the 
unpaid balance” has been printed in red ink. 

On the four contracts in evidence which employed form C, the carrying 


charge is shown not as a definite dollar amount, but as '] 1/2 percent per month 


on the unpaid balance." The total price is not disclosed on this form of con- 


tract. nor can it be, since the total price to be paid will vary depending upon 
the rate at which the account is paid up. 

The practice of charging one and a half percent per month on the unpaid 
balance of an open end charge account is one which is extremely common in the 
retail field today. Retail charge accounts and retail revolving charge accounts, 
ete. show the credit charge on such purchases to be at the rate of one and a half 
percent per month. Petitioner conformed his practice of stating interest charges 
to that which was used by almost every other retail seller of merchandise. 

As the Hearing Examiner found: 

"It should be apparent from the foregoing that New York 
Jewelry has always attempted to make the fullest and most 
adequate disclosure of both the total price to be paid, and 
the carrying charges imposed on credit sales. During the 
first half of 1966, respondent experimented with four different 
systems of charging and disclosing such carrying charges, 
and revised its conditional sales contract form twice in an 
effort to impose carrying charges which could be readily 
disclosed to, and understood by, its customers." (Initial 


Decision, p. 14) 


Petitioner concluded by adopting the method of imposing and disclosing carrying 
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charges used by probably the majority of American retail Beni nments 
which make credit sales. 7 
Furthermore, petitioner submits that the complaint ree regarding 
fnilure to adequately and fully inform customers of credit Geese etc. does 
not have any sound legal basis. The complaint speaks only of the absence 
of an affirmative disclosure of information, while the Comimiasionts litigated 
decisions in this area have been limited to requiring credit disclosure only in 
cases where there had been misrepresentations, or false representations of 
credit information, finance rates, etc. 
The Commission in its opinion (page 28) states that it has been actively 
enforcing Section 5 in the field of credit transactions for accadese The Com- 


mission's brief then discusses in a footnote (number 1 on page 28) a number of 


cases which it advances as support for its proposition. What the Commission's 


opinion does not tell us is the fact that all of thggetiegios cases cited involve 


misrepresentations regarding credit charges, etc. The Corson in this case 
does not charge respondent with misrepresenting credit information, but merely 
with failure to make an affirmative disclosure. None of these cases can properly 
stand as a precedent for action in the present case, dealing as it does with an 
absence of positive disclosure by respondent: rather than any actual misrepre- 
sentation. | 

General Motors Corp. (30 FTC 34, 1939), Ford Motor Co. (30 FTC 49, 
1939), Lester Carr (55 FTC 1406, 1959), Bob Wilson, Inc. (57 FTC 1213, 1960), 
and Consolidated Mortgage, Docket 8723 (February 19, 1968) all deal with cases 
in «which the Commission charged that there were misrepresentations as to 
credit information, or financing rates and so forth, None of the remaining 
cases were contested cases; rather they involved orders entered into by consent, 


or, in one case, by default. i 


It is clear that the Commission has never required the affirmative 
dieclosure of the amount and rate of credit charges in a contested pro- 
ceeding. And in a matter of this importance, i.e., whether the Commission 
possesses the power to require such affirmative disclosure where 1 
representation is present, it appears questionable for the Commission to 
claim as anthority for its position, the result of such uncontested cases. 
Consent settlements cannot serve as authority. Results in such proceedings 
have not been subjected to, nor have they benefited from, the searching 
analysis that an adversary proceeding creates. The fact that certain 
respondents have voluntarily chosen to agree with the Commission to make 
affirmative disclosure of such matters, cannot stand as valid support for the 
conclusion that the Commission has the power to require such disclosures. 

And it ig not clear that the Commission has or had the power under the 
terms of the Federal Trade Commission Act to require affirmative disclosure 
of credit terms in retail transactions. 

The recent enactment by the Congress of the Consumer Credit Protection 
Act, commonly known as the Truth-in- Lending Act (Public Law 90-321; 82 
Stat. 146, enacted May 29, 1968) makes it plain that the Commission did not 
possess the power to reguire the affirmative disclosure of credit terms prior 
to the enactment of the Truth-in-Lending Act, and makes it plain that any such 
failure to affirmatively disclose credit terms was not previously a violation of 
the Federal Trade Commission Act. 

Section 108 (c) of the Truth-in- Lending Act recites: 

"For the purposes of the exercise by the Federal Trade 
Commission of its functions and powers under the Federal 
Trade Commission Act, a violation of any requirement im- 
posed under this title shall be deemed a violation of a require- 
ment imposed under that Act. vA. 


Congress thus rendered in May of 1968, a failure to affirmatively disclose 


certain designated categories of retail credit information a violation of the FTC 
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\et. Congress need not have made such lack of affirmative disclosure a 


vietation of the FTC Act, if it had already been a violation. Indeed, if the 


Eederal Trade Commission had always had the power to regulate affirmative 
credit disclosure as it claims in its opinion, then the elaborate structure 
regulating the disclosure of retail credit terms embodied in the Truth-in- 


Lending Act, and the Federal Reserve Roard's Regulation 7, promulgated 


thereunder. need not have been erected. 


As the Hearing Examiner commented in his initial decision, (which 


4 


written before the enactment of the Truth-in-Lending Act, while that 


lecislation was being considered by the Congress in committee hearings): 


Mrarthermore, the attempt to impose some type of 
price control and credit, regulations under Section 5 would 
require more than plowing new ground. Indeed the Congress 
has been struggling with propose .d Jegislation in this area 
for a number of years. UH Section 5 was intended to cover 
matters of this type, it seems unlikely that the Congress 
ould be seeking special le gislation to cover some of the 
practices alleged in the c omplaint." (Initial decision, page 
5) 


tnder the T ruth-in- Lending Act, the Federal Trade Commission is one 
of the avencies charged with the enforcement of the requirements of the Act. 
(Consumer Credit Protection Act, §108) How Reserve Board 


jc charged with the promulgation of regulations regarding the manner in which 


affirmative disclosure of retail credit terms shall be made. The Federal 


Board has promulgated its Regulation Z, published at'12 CFR 226, 
effective on July 1, 1969. The regulation is complex and exhaustive in detail, 


janhtless was the consideration that went into its drafting. | Petitioner is 


the Truth-in- Lending Act, and petitioner is bound to follow the detailed 


bound by 


affirmative credit disclosure requirements of the Federal Reserve Board's 


Reputation Z. As is discussed below in the section dealing with the Commission's 
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Order in this proceeding, to the extent that the order of the Federal Trade 


Commission in this case duplicates the requirements of Regulation Z and 


the Truth-in- Lending Act, it ig unnecessary. To the extent that it exceeds 


the requirements of Regulation Z, and the Truth-in- Lending Act, the order 


ect. 


ke statutory authority and is without force and eff 


lac 


Ul. THE CHARGES OF PARAGRAPHS SEVEN AND : 
EIGHT OF THE COMPLAINT AND THE "EVIDENCE" 
ADDUCED THEREUNDER 
We turn now to PARAGRAPHS SEVEN and EIGHT of the complaint, and 
to that portion of the Commission's Opinion entitled "Respondent's Promises 
of Easy Credit and Charging Unconscionably High Prices", which considers 
these paragraphs of the complaint, their meaning and the evidence of record 


supporting them. 


A. PARAGRAPHS SEVEN and EIGHT of the Commission's 


PARAGRAPHS SEVEN and EIGHT qe ot Droveri 
roperl 


Complaint Are Vague and Unclear, and Did Not P 
Inform Petitioner of the Violations Alleged. 
PARAGRAPHS SEVEN and EIGHT of the complaint are vague, unclear 
and confusing to the point where petitioner was not reasonably made aware of 
the charges of violation levelled against him. The Court's attention is speci- 
fically drawn to these two paragraphs. They are endlessly repetitious, hope- 
lessly confusing, unclear and ill defined. It was, and is, simone impossible 
from the reading of PARAGRAPHS SEVEN and EIGHT for petitioner to know 
precisely what conduct of his was being complained of. | 
It would seem, however, that all of the various charges, allegations or 


comments in PARAGRAPHS SEVEN and EIGHT are made to hing e upon the charge 


that the prices at which respondent sells merchandise are unconscionably high, 


in that they greatly exceed the prices charged for similar merchandise by other 


sellers, and that this is the crux of the charge: 


“Without determining his customer's financial ability 
to pay or their credit rating respondent sells merchandise 
to them on 'easy credit terms' at unconscionably high prices 
that greatl exceed the prices charged for like or similar 
merchandise by other retail establishments in the same trade 
area whether sold on credit or for cash."" - From PARAGRAPH 
SEVEN, see p. 30 of the Commission's Opinion. (Emphasis 
added) 
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"to purchase merchandise on credit terms that, 
contrary to respondent's representations, are not easy 
because of the fact that the prices charged by respondent 


for such merchandise are unconscionably high and greatly 
in excess of the reasonable or fair market value of such 
merchandise." - PARAGRAPH FIGHT of the complaint, 
see p. 30 of the Commission's Opinion. (Emphasis added) 

This case was tried and decided by the Hearing Examiner on the basis 
that PARAGRAPHS SEVEN and EIGHT of the complaint charged that petitioner's 
prices were unconscionably high in that they were greatly in excess of the prices 
charged for similar merchandise by other sellers thereof. A reading of the 
record will show that the Commission's Complaint Counsel devoted the major 
part of their effort at the hearings to this issue, and that petitioner defended at 
the hearings in this proceeding on the same basis. 

Now, in its Opinion, the Commission has informed petitioner that the 
allegations of the complaint are different than had been thought: (Commission's 
Opinion pp. 29-33) 

"Thus we do not agree with the Hearing Examiner or 
with respondent that the sole or primary charge in these 


paragraphs is that respondent's prices are unconscionably 
high." {p. 29, Commission's Opinion) 


If the Federal Trade Commission and its own Hearing Examiner disagree 


as to what the complaint meant, or as to what the complaint charged, then how 
can petitioner be expected to know? And it is elemental in our system of jurispru- 
dence that a complaint that makes a charge in an unclear, or unintelligible fashion 
is deficient since the party charged is not thereby given effective notice of the 
charges made against him. 

At any rate the complaint is confusing and badly drawn. It is so confusing 
and so badly drawn, that according to the Commission's own opinion, petitioner, 


as well as the Commission's Hearing Examiner, have failed to properly apprehend 
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the nature of the charge being made against petitioner in PARAGRAPHS 
SEVEN and EIGHT of the complaint. The fact that the Commission must 
disagree with the Hearing Examiner that ''the sole or primary charge in 
these paragraphs is that respondent's prices are unconscionably high" is 
more than adequate proof that the complaint was deficient in that it did not 
adequately apprise petitioner of the charges being made against him. There- 
fore the dismissal of PARAGRAPHS SEVEN and EIGHT of the complaint 
should be ordered by this Court on the grounds that they are so vague and 
confusing as to make it impossible for petitioner to know what violation or 
violations of the Federal] Trade Commission Act were alleged therein. 

B. The Commission Has Decided Issues Not Raised 


in its jn its Complaint in Connection With The ie Allegation 
of PAR of PARAGRAPHS SEVEN and EIGHT 


The Commission has changed its horses in midstream. The Commission 


states on page 29 of its Opinion that the claim that petitioner's prices were 
unreasonably high is not the central issue of the complaint's charges. Instead, 
petitioner discovers that the principal charge is that petitioner's credit is not 
"easy": 
(1) because petitioner's cash prices are unconscionably high 
and | 
(2) because petitioner, after giving the appearance of dealing 
leniently, rigidly enforces his credit rights. | 
We find nothing in PARAGRAPHS SEVEN or EIGHT of the complaint about 
the rigidity of petitioner's enforcement of its credit rights, and certainly, 
nothing about the leniency with which petitioner does or does not treat his cus- 
¢ * tomers. : 
The issue is not properly raised in the complaint - in fact is is not raised 
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at all. It has been manufactured and injected by the Commission at this 
point in the proceedings in an attempt to divert attention from the allegation 
that respondent's prices were unconscionably high - an allegation which is 
unsupported by the evidence, and which is thoroughly discredited by the 
record. 

Nor is this the first time that the Federal Trade Commission has chosen 
to ceek a new theory of the offense when what its complaint alleges is dis- 


covered to be unfounded. We allude here to the matter of Rodale Press v- 


Neasarapp- DC. » 407 F.2d 1252, (1968); CCH 1968 


Trade Cases § 72693. 

In Rodale the Commission had decided charges different from those raised 
in the complaint, and this Court's opinion in Rodale makes it plain that such 
conduct will not be permitted: 


‘The theory under which the complaint was issued 
and under which the hearing before the examiner was 
held differed from the theory upon which the complaint 
was ultimately sustained by the Commission. The 
Administrative Procedure Act in 5 U.S.C. § 554 (b) 
(1964) provides in pertinent part: ‘Persons entitled to 
notice of agency hearing shall be timely informed of 

(3) the matters of fact and law asserted.' (Em- 


phasis supplied) Hence it is well settied that an agency 
may not change theories in midstream without giving 
respondents reasonable notice of the change. NURB v- 


Johnson, 322 F.2d 216, 219-20 (6th Gir. 1963); NLRB v. 
Fletcher Go., 298 F.2d 594 (Ist Gir. 1962). 


"By substituting an issue. . .- the Commission has 
deprived petitioners of both notice and hearing on the 
substituted issue. The evil at which the statute strikes 
js not remedied by observing that the outcome would per- 
haps or even likely have been the same. It is the oppor- 
tunity to present argument under the new theory of 


violation, which must be supplied." 


The essential defect of the proceeding is that the 
Commission has. - - decided the case ona basis dif- 
ferent from that on which it was bought, tried and decided 
by the trial examiner." 
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Petitioner submits that the Federal Trade Commission has based 


d opinion in this case on an issue that was 


a major part of its decision an 


not properly raised in the complaint at all. 


he Record Evidence Does Not Support The 


sion's Conclusion ” “hat Petitioner 


Violated The Federal Trade Commission Act 


As Alleged in PARAGRAPHS SEVEN and 


EIGHT of the Complaint 


The Statutory Standard Regarding Consideration and 
Sufficiency of The Evidence 


Petitioner strongly urges that the record, when viewed as a whole, 
simply does not support the Commission's decision or its order, and that sub- 
stantial evidence of the violation of the Federal Trade Commission Act is not 


present in this record. 
The legal standard to be applied herein is that first enunciated by the 


Supreme Court in Universal Camera Corp, Vv. NLRB (340 U.S. 474, 71S. Ct. 


456, 95 L. Ed. 456: 


“We hold that the standard of proof is specifically re- 
quired of the Jabor board by the Taft Hartley Act is the 
eame as that to be exacted by courts reviewing every 


administrative action subject to the Administrative Pro- 
cedure Act." (At page 487) 


“Whether or not it was ever permissible for courts 
to determine the substantiality of evidence supporting the 
labor board decision merely on the basis of evidence 
which in and of itself justified it, without taking into ac- 
count contradictory evidence or that evidence from which 
conflicting inferences could be drawn, the new legislation 
definitely precludes such a theory of review and bars its 
practice. The substantiality of evidence must take into 
account whatever in the record fairly detracts from its 
weight. This is clearly the significance of the requirement 
of both statutes that courts consider the whole record." 
(Page 487) 


The decision in Universal Camera emphasizes the role of the Hearing 


Examiner, and specifically allows a reviewing court to consider the report or 
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initial decision of the agency Hearing Examiner. 


"It is therefore difficult to escape the conclusion that 
the plain language of the statute directs a reviewing court 
to determine the substantiality of evidence on the record, 
including the examiner's report.'' (Page 493) 


"The substantial evidence standard jis not modified in 
any way when the board and its examiner disagree. Wei 
intend only to recognize that evidence supporting a con- , 
clusion may be less substantial when an impartial, ex- — 
perienced examiner who has observed the witnesses and; 
lived with the case has drawn conclusions different from 
the board's ....'' (Page 496) : 


rersal Camera dealt with a decision reached by the NLRB under 


While Univ 


its statute. there is no question but that the same standard applies to the Federal 
Trade Commission in its proceedings. The Supreme Court has held that the re- 
view standards established in the Universal Camera decision apply in all instances 
of court review of agency decisions. See FTC v. Standard Oil Co., 355 U.S. 
396, 401; 78S. Ct. 369 (1958). | 

This court has applied the Universal Camera standard to a review of the 
record evidence ina Federal Trade Commission proceeding. 


"The Supreme Court has said that in reviewing the 
substantiality of the evidence we must consider all the | 
evidence including 'the body of evidence opposed to the, 
board's view’. (Citing Universal Camera). Viewed in |: 
this way we are convinced that the order of April 15, 
1963 is not supported by substantial evidence on the 
record as a whole." (Texaco, Inc. v. FTC, 18 U-S. 
App. D.C. 366; 336 F. 2d 754 (1964) 


37 As petitioner discusses in appropriate places below, the hearing examiner, 

in his initial decision, dismissed this complaint in its entirety. The hearing 
examiner was present during the presentation of all the evidence, he observed 
the witnesses, inspected the documents and viewed the exhibits; he heard all 

the questions and answers, and was able to see for himself, firsthand, the 
witnesses and evidence offered into the record in this proceeding. The initial 
decision clearly shows, that after hearing all the evidence, the hearing examiner 
was totally unconvinced of the truth of the charges contained in the complaint. 


In accord, see the careful opinion of the ninth circuit in the Carter's 


Little Liver Pill case, Carter Products, Inc. v. F.T.C,, 268 F.2d 461, 492 


(1959): 


"The reports contain a host of decisions 
dealing with the scope of judicial review of 
orders of federal administrative agencies, 
and an imposing array of them deal with 
decisions of FIC. It is unnecessary to analyze 
the holdings in many of the apposite decisions 
since a comparatively few of them serve to 
provide a satisfactory answer to the basic re- 
view problem confronting ws. These few cases 
have delineated the controlling principles we 
must apply. 


‘The landmark decision and the one most fre- 
quently cited is the Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 7) S. Ct. 456, 95 L. Id. 
456. In this decision the Supreme Court spelled 
out with care the general rules that should govern 
Courts of Appeal in their work of reviewing orders 
and/or decisions of administrative agencics. The 
Court held, inter alia, (in conformance with the 
reqttirement of the Administrative Procedure Act 
5 U.S.C. § 1001 et seq.) that such decisions must 
be supported by substantial evidence on the record 
considered as a whole. If after canvassing and 
fairly assessing the entire record a reviewing court 
cannot conscientiously find that the evidence sup- 
porting an agency decision is substantial, good 
conacience dictates that the agency decision be 
reversed. In so appraising the whole record the 
reviewing court must take into account whatever 
in the record fairly detracts from the weight of the 
evidence which underlies the agency order and is 
opposed to the agency's view." 


The Rayex case involved a charge of preticketing, and the F,T.C.'s 


decision against Rayex was reversed by the second circuit for the same lack 
of substantiality of the record evidence (Rayex Corporation v. F.T.C., 317 
F.2d 290 (1963): 


"We are in complete agreement with the 
Commission and other Circuits that this ap- 
parently prevalent practice is not to be con- 
doned and that such deception of the buying 
public should be eliminated. The Commission 
nevertheless is still required to prove by 
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substantial evidence that preticketing is being 

used ina proscribed manner by the particular 

respondent involved in any case."' (p. 292) 
"There may have been sufficient evidence 

here to justify suspicion that a preticketing 

policy was being deceptively used and enough 

to justify an investigation but such meager proof, 


is not enough to justify a cease and desist order." 
(p. 294) 


See also Niresk Industries v. F.T.C., 278 F.2d 337,340 (1960 ): 


"The Commission, as other adriinistrative 
agencies, occupies a unique position which 
was unknown to the commonlaw jurisprudence. 
The Commission wears all of the hats in- 
volved in the proceedings instituted under its 
authority. It is, at once, the accuser, the 
prosecutor, the judge and the jury. The wide 
scope of its discretion in the resolution of 
questions within its realm is founded and sus- 
tained by the courts upon the fact that its 
jurisdiction exists in a specialized field, 
wherein expertise is felt to be a necessity. 
Under those circumstances we feel that the 
Commission shovld assume a wider respon- 
sibility than that necessarily undertaken by a 
private litigant and substantiate its injunctive 
orders upon the concrete basis of a thorough 
investigation and full presentation of evidence 
whenever the existence of unfair or deceptive 
practice is charged against any respondent." 


2. The Evidence of Record Regarding Pricing and the 
Commission's Decision on This Subject ; 


We must turn now to a discussion of that portion of the Commission's 
Opinion dealing with "easy credit" anc “ynconscionably high prices. " (Com- 
mission's Opinion, pp- 29-44). | 

This section of the Commission's Opinion is replete with guesswork and 
specwiation. It is not founded on any substantial, probative eridences aga 


reading of the record will clearly show. 


-37- 


As petitioner has discussed above, the Commission's Opinion attempts 
to sidestep its own charge that petitioner's prices were "unconsci 
prices that greatly exceed the prices cha rged for like or similar merchandise. 
(See pages 29- 33, Commission's Opinion). 

Despite this, petitioner submits that whether or not respondent's prices 
are ‘unconscionable! is still squarely in issue in this case. The complaint 
alteges that petitioner's prices are unconscionably high in divect terms: 

Withert determining his customers! financial ability 
to pay or their credil rating, respondent sells merchandise 
te them on 'casy credit terms! at unconscionably high pr ces 


that greatly exceed the prices charged for like or similar 
establisl j same trade 


Area, whether sold on credit or for cash. (PARAGRAPH 
SEVEN, Section 2) (Emphasis supplied) 


merchandise by other retail 


"{ Customers are]. . - induced to purchase merchandise 
on credit terms that, contrary to respondent's representa- 
tiens, are not casy because of the fact that the prices charged 
hy respondent for such merchandise art ynscionably hig 
aid greatly in excess of the reasonable or fair market value 
sich merchandise." (PARAGRAPH EK Section 1) 
(Emphasis supplied) 


"| Respondent's pric es]... are not competitive nor do 
they reflect the reasonable ot fair market value of such 
merchandise because they are un 


greatly in excess of the prices < ed fc Or 
shandise by other retai nts in the 


saa whether sold on credit or for cash." (PARAGRAPH 
SIGHT, Section 2) (Emphasis supplied) 


Therefore we must focus on the question of whether or not petitioner's 
prices were unconscionably high in that they greatly exceeded prices charged 
by others. And the answer is that the record is empty of evidence to support 
the Cominission's charges. Petitioner submits again that this charge, namely 


that petitioner's prices were greatly in excess of the prices charged by others, 


ig a crucial charge. The Commission's case boils down to a claim that almost 


everything petitioner does is wrong because his prices are outrageously higher 
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than anyone cise's. But the record does not provide substantial support for 
this allegation. 

We believe that the Court will be surprised when it examines, in detail, 
the various items which the Commission has considered to be probative 
levidence! in this regard. 

Perhaps respondent should point out at this time the emotional climate 
surrounding and pervading this case from its very inception. During the latter 
part of 1965 and continuing into the summer of the year 1966, the Federal Trade 
Commission, in response to popular political ferment, attempted to throw it- 
self and its resources inte the ''War on Poverty". it issued press release after 
press release, detailing and highlighting its activities and involvement in the 
“War on Poverty". The Commission formed a special task force of its staff 
members in order to pursue this activity and initiated a large number of com- 
piaints against retail establishments in the Washington, D.C. area in order to 
show that it was actively and vigorously fighting against poverty. 

indicative of the Commission's publicly announced involvement in the 'war 
on poverty’ are a variety of press releases and newspaper stories reciting state- 
ments of various FTC officials and detailing the Commission's activities. 

Illustrative are the comments in a newspaper article which appeared on 


Monday, March 20, 1967, the day the hearings in this matter commenced before 


the Hearing Examiner. (This newspaper article, and other similar ones are 


reproduced in full in an Appendix): 


“Pyblic hearings began today on 4 Federal Trade 
Commission complaint against the New York Jewelry 
Co., 719 7th St. NW, alleging unfair and deceptive 
practices that particularly victimize poor customers. 


The complaint is one of 13 that have been issued 
in rapid succession over the past seven months as 
a result of a special consumer protection program 
initiated in the District in July, 1965. 
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The program is aimed at cracking 
down on firms that exploit the city's 
poor." 


") We are now seeing the tangible results 

of the program, ' enaid Sheldon Feldman, FTC 
trial Jawyer who is in charge of the program. 
Ht takes at least a year to investigate a 

case. These complaints represent a tre- 
mendous increase over the rate of complaints 


issue in the past." 


‘The consumer protection program was 

set up at the suggestion of Sen. WarrenG. 
Magnuson D-Wash., ¢ hairman of the Senate 
Commerce Committee, who asked for a drive 
to develop 'the model pregram for policing 
those unfair and deceptive practices to which 
the poor are particularly susceptible. ™" 


"The program is coordinated with a number 
of other agencies, including the United Planning 
Orpanization's Neighborhood Legal Services 
project, the Better Business Bureau, the 
U.S. attorney's office and the Post Office 
and Justice Departments." 


"Feldman approaches his job with fervor, 
as demonstrated by the increase in FTC com- 
plaints. But, he says, the number ‘isn't 
really important. '"' 


Can't Sue All 


"twWe can't sue everybody,' he said. 'The 
idea of the program is to prosecute a number 
of cases so that these practices can be 
publicly highlighted. We have no intention 
of ridding the metropolitan area of all de- 
ceptive practices with this program. It 
is simply not possible. The best pro- 
tection a consumer can have is to be in- 
formed. '" 


On July 8, 1966, two Commission attorneys, Messrs. Howard Epstein, 
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Esquire and Walter Gross, Esquire, called upon petitioner's place of business. 
(Messrs. Epstein and Gross were the same staff attorneys who handled the trial 
hearings of this matter.) On July 8, 1966, they asked for access to petitioner's 
books. records, invoices, etc., and were given complcte cooperation and full 
access by petitioner and his employees. They spent a large part of that day 

in petitioner's store in going over petitioner's records. They returned for an 
hour or two a few days later. Within a very short period the eels in this 
case had been prepared on the basis of the information obtained by those Com- 
miesion attorneys on the occasion of these two visits, and the complaint had been 
issued. 

As the Court will see for itself, the Federal Trade Commission attorneys 
deliberately seized upon things that were so obvioysly out of line’ that they could, 
and should, have suspected that there was some mistake or flaw ‘in their "evi- 
dence’. Petitioner refers, for example, to PARAGRAPH SEVEN of the com- 
plaint which contains the following language: 

"For example: Transistor Radios costing respondent 
$3.45 bear aretail price of, and are sold by respondent 
for $59.50." 

Of all the items of merchandise in petitioner's store which complaint 
connsel must have been shown, or would have had the opportunity to e> amine, 
these transistor radios are the only merchandise which the Commission saw fit 
to mention in its complaint. At the time the complaint was drawn, complaint 
counsel and the Commission possessed no evidence of a sale by New York 


Jewelry of these radios at the price of $59.50. Nor has there ever been any 


such evidence for they were never sold at that price. We refer again to the 


Hearing Examiner's initial decision: i 
"Before discussing all of the allegations in this paragraph, 
it should be pointed out that although the complaint charges 
respondent with selling a transistor radio costing respondent 
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$3.45 at a price of 459,50 there is no evidence 
in this record to substantiate this allegation." 
(Initial Decision, page 7) (The emphasis on the 
cord no is inthe original, and was placed upon 
that word by the Hearing Examiner. ) 

The price tags on the radios were a mistake, and the Commission's 
attorneys shonld have known it. But the emotional and political climate, and 
their on peal, had predisposed these attorneys to find ‘evidence! to fit the 
concept of petitioner's gist. 

The Commission's discussion of the record evidence berring on respond- 
ent’s pricing practices is found at pp. 33 through 40 of the Commission's 
Opinion. These pages are packed with guesswork. The Commission relies 
upen ‘evidence!’ of the most questionable kind, and supports its claims by sur- 
mise, suggestion, and speculation. Nowhere does the Commission found its 
opinion on proof that will satisfy the standard- substantial evidence when the 
record is viewed as a whole - necessary to support a Commission decision in 
this matter. 

We believe that some fuller discussion of the evidence than that contained 
in the Comrnission's Opinion would be appropriate here in order to point out the 
infirmities in the Commission's case which are not referred to in its Opinion. 

This “evidence' regarding petitioner's pricing falls into four categories. 
The first concerns the price of eyeglasses, and consists of the testimony of Dr. 


Ephriam and the documentary evidence relating to the sales of eyeglasses by 


respondent. The second category consists of three invoices with handwritten 


notations of unknown origin or meaning onthem. The third category consists 
of the testimony in evidence relating to a watch, allegedly purchased by Mr. 

Roland Taylor. The fourth category consists of the evidence in testimony re- 
lating to the group of small transistor radios observed in petitioner's store by 


complaint counsel. While the Commission has placed varying degrees of reliance 
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on these evidentiary items, we believe that a ful] discussion of this mater ial 
<sould be proper at this point in order to place the occurrences in) this pro- 
ceeding in proper perspective, and to demonstrate to the Court the kinds of 


festimony which the Commission was willing to credit in this case. 
a. The sales of eyeglasses by New York Jewelry Company 


During the hearing, the Commission introduced conditional sales contracts, 


order blanks, eyeglass prescriptions and other documents dealing with twenty- 


nine transactions involving the sale by New York Jewelry of eyeglasses. The 

only live witness actually presented by the Commission to give testimony regarding 
the prices charged by others for comparable merchandise was a, witness whose 
testimony was limited entirely to eyeglasses. 

The Commission relies heavily on Dr. Ephraim and his testimony. Peti- 
tioner submits that the testimony of this one witness is totally inadequate to carry 
the entire burden of the Commission's attempted proof that petitioner's prices 
<rere “greatly in excess" of the prices of others. It is impossible to credit the 
narrowly limited testimony of this one individual as proof of the prices charged 
for eveglasses in Washington. In fact, when his evidence is viewed realistically, 
it shows that the eyeglass prices of New York Jewelry were normal in every 
respect. | 

The specific price testimony 

Table 3 reflects the information presently in the record relating to eye- 
glass sales by petitioner, and the evidence and testimony melon to the prices 
charged both by petitioner and by others for similar merchandise. Column 1 
shows the identity of the purchaser, and column 2 shows the price charged for such 
eyeglasses by New York Jewelry Company. Columns 3 and 4 show the testimony 
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of Dr. Zachary Ephraim, an optometrist, _ who was called ag a witness by 


Zeon Ephraim is not a medical doctor. He is not licensed or competent to 
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Identity of Purchaser 


Prico Charged 
by New York 
Jewelry 


Dr. Ephraim’s 
Testimony of 
His Own Price 


TABLE 3 
Eyeglass Prices 


Dr. Witten’s 
Testimony of 
Dr. Ephraim’s His Own Price 
Testimony of (Including 
Prevailing Examination 
Prices Fee) 


Dr. Ephraim’s 
Price Plus $10 
Examination 
Charge 


Dr. Ephraim’s 
Price Plus $15 
Examination 


Price Shown 
in Col. 6 Plus 
Charge $15 Variation 


(6) @ (8) 


Price Shown 
in Col. 7 Plus 
$15 Variation 


Q@) (2) (3) (4) (5) (9) 


Synithia Washington 
James Freeman 
Minnie Henry 
Minnie Henry (clear) 
Roland Tay lor 


Roland Taylor 
Roland Taylor 
Johnnie B. Johnson 
Johnnie B. Johnson 
A. Stubbs 


Arthur Pratt 
Arthur Pratt 
John Edmunds 
John Edmunds 
John Edmunds 


Ellie Freshly 
Sllie Freshly 
Elsie Hall 
J. L. Dennard 
D. Cavanaugh 
Rosa Wesly 
James L. Crowder 
James L. Crowder 
C. H. Logan (bifocals) 
Cc. H. Logan (reading) 


Gus Ashton 

Etta Calloway 
Vernetta Henden 
Barbara Brown 


$59.50 
59.50 
59.50 
59.50 
59.50 
59.50 
59.50 
29.50 
17.50 
42.50 
17.00 
17.00 
17.00 
42.50 
42.50 


79.50 
79.50 
25.00 
39.95 
44.50 


49.50 
59.50 
59.50 
59.50 
19.50 


32.50 
42.95 
49.50 
44.50 


None 
$22.00 
None 
None 
28.00 
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complaint counsel. With regard to certain pairs of eyeglasses, Dr. Ephraim 
as to what his price would be, and with rega rd to these, and to 


gave festimony 


certain other eyeglasses, Dr. Ephraim apparently pave testimony as to what 


the “prevailing” retail price world he in this trade area. (Tr. 234-9, 242-5) 


While the record exhibits some confusion as to the basis for Dr. E.phraim's 
testimony. and as to whether Dr. Ephraim was in fact testifying only as to his 
own price (Tr. 232, 266) we have, inthis table, displayed both what Dr. Ephraim 
deceribed as his own price, and what he described as the "prevailing"price. 

Iophraime's own price appears in column 3, and what he described as the 
‘prevailing’ price in column 4, 

With regard to one pair of glasses, those purchased by James Freeman 
ayy identified as Commission Exhibit 49, complaint counsel also offered evidenc 
froma second optometrist, Dr. Wendell Witten. (Tr. 488-9) His testimony 
wag stipnlated between the parties and is shown in column 5. 

Column 6, 7. & and 9 show the effect of certain factors ignored by Dr. 
Ephraim in giving festinvony about his own price, or about the “prevailing” 
price, and an explanation of these columns follows. The fina) column contains 
record references to the documents, testimony and exhibits relating to each 


pair of eyeglasses described in the table. 


The necessity for inc luding examination fees 


Both ophthalmologists and optometrists examine patients for refractive 
errors and prescribe eyeglasses as a result of that examination. Obviously, 
that examination costs the patient something, and the price of the examination 
to the patient must be included when the patient reckons up the total cost to him 


jeontinucd) practice medicine or even to treat diseases of the eye. Dr. 
as an optometrist, is simply trained to measure for, and to prescribe, 
in order to correct refractive errors in vision. (Tr. 227, 247-48) 
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of eyeglasses. According to Dr. Ephriam's testimony, approximately one- 
half of the optometrists in Wa shington break down their charges to a patient 
and show separately the cost of the examination, the cost of the lenses, and 


the cost of the frame, as apparently, Dr. Ephriam docs. Approximately one- 


half do not, but simply make a flat charge for the service of Saori eyeglasses. 
(Tr. 230) We might point out here that New York Jewelry is in the second cate- 
gory, and makes a single unitary charge for eyeglasses. (Tr. 344) 

At any rate, the examination fee must be included in the erence for eye- 
glasses whether a breakdown of charges is given to the patient ot not, since the 
cost is the same in either case (Tr. 230). : 

Dr. Ephriam's testimony with regard to his own prices or "prevailing" 
retail prices, for the eyeglasses about which he testified did not! include the 
examination fee. (Tr. 280-1) Asa result, his testimony is quite misleading, 
because every customer for eyeglasses must pay for the cye examination in one 
way or another. And any analysis of comparable prices paid by consumers to 
other suppliers must take it into account. : 

Dr. Ephriam testified that he would have charged $30.00 for a pair of eye- 


glasses sold to Rosa Wesly by New York Jewelry Company ( X89). (Tr. 237-8) 


Dr. Ephbriam was referring to the price for the eyeglasses alone. If Rosa Wesly 


had in fact called upon Dr. Ephriam because her eyes were bothering her, and 


had obtained precisely this same pair of eyeglasses from Dr. Ephriam, the total 
charge made by him would have been $40.00, not $30.00. For Dr. Ephriam does 
not sell eyeglasses without first examining the patient to determine what prescrip- 
tion ig needed (Tr. 251). To reiterate, Dr. Ephriam!'s price would have been 
$40.00, nor $30.00. New York Jewelry's price was $49.50 for this particular 
pair of eyeglasses. 


Column 6 shows what Dr. Ephriam's price would be for each pair of glasses 


if tye % OO examination fee is added to the price he testified to. In deter- 


ryinine charges which ceould bave been made by Dr. Ephriam, it is simply 


innmeenrate to lool onty at the charge made by him for the eyeglasses, since 


the charge for the e amination purest be ine Juded. Column GK thus reflects, 


rentisticativ. Dr. Eiphrianits testimony about prices with his own examim. tion 


fee added tre. 


Itomat nof be supposed that all optometrists charge the same examination 


fee, Dr. Ephriam was ast ed to give us some iden of the variation or range in 


He testified that they might be as low as 45,00 or as 


amination fees charged. 


per examination. 1) The stipulated testimony of Dr. Witten, 


siftnees on this subject, shows that Dr. Nitten's examination fee 


$29) While we cannot be ce riain, if seems possible that Dr. 


Pihrionite examination fee may he somewhat Jower than averapre. At any rate, 
i fh ) 


he testified that th: range goes as high as $25.00, and since the only other 


optemetrist whece testimony is in the rec ord actually charges $15.00, we think it 


mioht he realistic to conclude that a $15.00 examination charge is either common, 


not unmeanal. Column 7 takes the price figures provided by Dr. Ephriam, which 


and adds to them the sum of $15.00 which is 


not inelode any examination tec, 


“Tittents exaimimation fee. As one can sce, when the supposed "prices" testi- 


including the examination fee, 


wlte by Dr. Ephriam are viewed realistically, 


the differences between them and the prices charged by New York Jewelry Company 


to a very great extent disappear. 


One other point requires our attention. The Commission refers to 


respondent's offer to customers of free eye cx aminations' (p. 17, Commission 


st of $5.00 which is the amount paid 


Opinion). The Commission then deducts ac 


to petit ioner's employed optometrist per examination from petitioner's prices. 


Thiesc does not turn onthe meaning of the word "three. Petitioner 
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advertises and does provide free eye examinations. Many people have had 
their eyes examined at petitioner's premises without any charge being made. 
There are, in the record, stipulations reflecting the testimony of'eleven indi- 
viduals who were given eye examinations without charge (RX 28-38), and these 
are only representative of many many more such instances. Petitioner does 
not make any charge for such examinations, hence the claim of 'free'' eye 
examinations is an accurate one. 

And the fact that petitioner does give eye examinations and makes no charge 
therefor in many instances, certainly does not mean that the cost of maintaining 
this service is not a cost factor along with all other cost factors in determining 
petitioner's ultimate pricing for eyeglasses. Nor does it mean that the exami- 
nation charge is not 4 normai factor in determining the amount to be paid by a 
consumer when he or she buys eyeglasses. : 

What we are attempting to compare here is the total charge levied by other 
sellers of eyeglasses against the prices charged by petitioner. The prices charged 
by other sellers must include the charge for an examination for the consumer must 
pay it. An eyeglass examination is a necessary part of the Bereice of providing 
eyeglasses. its cost necessarily reflects itself in the price of the eyeglasses to 
the consumer regardless of where they are obtained. As Dr. Ephraim testified, 
the cost to the customer is the same whether the charges are stated separately, 
or lumped together (Tx. 230). 

There is really no warrant for the Commission's action in deducting $5.00 
from petitioner's price. This $5.00 represents the cost to petitioner for this 
service, nota normal charge to @ customer. For example, we know that Dr. 
Ephriam's charge to his customers is $10.00 per examination, and that of Dr. 
Whitten is $15. 00. We do not know what their cost is for their services, nor is 


it important to our consideration. In order to arrive at truly comparable prices, 


we simply add the charge for an examination to the prices testified to by Dr. 


Ephriam. 
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3, The additional variation in prices which is encountered 


On direct examination, Dr. Ephraim testified with great precision re- 
garding his own price for eyeglasses, and regarding the "prevailing" price 
for such eyegiasses. When pressed on cross- examination, Dr. Ephraim had 
to admit that variations in price would be encountered. He was asked about the 
variations in price which might be found with regard to two specific pair of eye- 
glasses: one was his own pair of eyeglasses, i.e., the pair of eyeglasses which 
the Doctor was wearing (Tr. 263), and the other a pair of eyeglasses purchased 
by Minnie Alice Henry from New York Jewelry. (Tr. 287) He testified that the 
variation in price with regard to his own eyeglasses could be as much as $14.00 
(Tr. 263), and that the variation in price with regard to the eyeglasses of Minnie 
Alice Henry might be as much as $22.50. (Tr. 287) Again, we must surmise 
that these variations do not include any of the additions to price caused by the 
imposition of the examination fee, nor variations in price due to the range of 
examination fee charges encountered, because all of Dr. Ephraim's testimony 
on price was seemingly directed to a discussion of prices without examination 
fees included. We have then, testimony with regard to the variation which could 
be encountered in the case of two pair of eyeglasses, one 4 variation of $14. 00 
and the other 2 variation of $22.50. Furthermore, in connection with statements 
not directed to any particular pair of eyeglasses, he noted the possibility of 


much wider variations in price of, perhaps, as much as $100.00. (Tr. 265) 


Finally, the Doctor's original testimony with regard to price was directed 


to his usual price for the eyeglasses, or as to the usual "prevailing" price on such 
eyegiasses. Again, when pressed on cross-examination, the Doctor admitted that 
even he did not always charge his usual price and did not know whether other 

sellers always charged their usual price. (Tr. 257) In the light of the two specific 
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examples of price variations, and in the light of the other comments made by 
Dr. Ephriam, we think it realistic to assume that, speaking conservatively, 
there might be a variation of as much as $15.00 in the prices charged by various 
sellers for any given pair of glasses. Columns 8 and 9 reflect the effect of this 
variation in the prices testified to by Dr. Ephriam. : 

In column 8 this $15.00 variation has been superimposed upon and added 
to the total price shown in column 6, which was the retail price testified to by 
Dr. Ephriam plus the $10. 00 examination fee which Dr. Ephriam charges. In 
column 9 this $15.00 variation has been superimposed on the prices shown in 
column 7, which was the retail price testified to by Dr. Ephriam, plus a $15.00 
examination fee like the fee which Dr. Witten charges. When one keeps in mind 
the fact that the $15.00 variation selected for use in columns 8 and 9 is probably 
- conservative, and that wider variations are undoubtedly encountered, it is obvious 
that the prices charged by New York Jewelry are in line with the prices which 
would be encountered in purchasing eyeglasses irom other sellers in the Washington 


area. 


4. The testimony of Dr. Ephraim cannot be relied upon as evidence of 
comparative prices. 


Counsel for petitioner objected at the time of its introduction, to Dr. 
Ephraim's testimony on prevailing prices. Petitioner will admit that Dr. Ephraim 
knows his own prices. Petitioner objected, however, to the reception of any 
evidence from Dr. Ephraim regarding the prices charged by others for eyeglasses, 
on the ground that he could not possibly give meaningful testimony in such an 
area. We wish to point out in some detail the reasons for the unreliability of such 
testimony. : 

First, there are a large variety of channels through which eyeglasses reach 
the public: opthalmologists, dispensing opthalmologists, optometrists, optometrists 
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practicing in commercial establishments, dispensing opticians, etc. 

Ophthalmologists, sometimes referred to as oculists (Tr. 421), are 
Doctors of Medicine, graduates of medical school, and licensed to practice 
medicine in the normal way. They specialize in the care and treatment of the 
eyes, including diseases of the eye and in the prescribing of corrective eyeglasses 
for refractive errors of the eye. (Tr. 247-9, 254). 

Optometrists are not medical doctors, but undergo a course of training 
designed to qualify them to conduct examinations that measure the refractive 
errors of the eye. Optometrists are not licensed, and are not competent, to 
treat diseases of the eye. Optometrists measure for, and prescribe, eyeglasses 
in order to correct vision defects. (Tr. 227, 247-9). 

Opticians are not, strictly speaking, professional group at all, but, rather, 
are skilled technicians. (Tr. 370) Opticians are not trained, licensed or per- 
mitted to treat the eye, or diseases of the eye, or even to examine for and pre- 
scribe eyeglasses. Opticians make, cut, test, grind and polish lenses, and may 
assemble components into finished eyeglasses. (Tr. 248-9, 270, 370) We encounter 
opticians, at three different commercial levels. "Dispensing" opticians are re- 
tailers who make and sell eyeglasses to members of the public according to an 
ophthalmologist's or optometrist's prescription which is brought to them by the 


customer. (Tr. 255) Wholesale opticians, also referred to as manufacturing" 


opticians, sell and distribute stock lens blanks at wholesale, both to dispensing 


opticians and to optometrists. (Tr. 270, 273) ''Manufacturing" opticians also 
grind and polish plain blanks of glass into the more complicated lens shapes on 2 
service basis for optometrists and, possibly, for dispensing opticians as well. 
(Tr. 250-1, 255) A small number of larger companies, such as Bausch & Lomb, 
and American Optical, manufacture the plain lens blanks, and uncut stock lenses 
which are distributed through the wholesale or "manufacturing" opticians. (Tr. 


273, 275) 


Ophthalmologists examine eyes to determine the refractive error, and 
prescribe eyeglasses for their patients. Most ophthalmologists do not dispense 
eyeglasses, and the patients must then, after paying an examination fee to the 
ophthalmologist, purchase the eyeglasses corresponding to his prescription from 
a "dispensing optician." (Tr. 255) However, not all ophthalmologists operate 
in this manner. Some ophthalmologists "dispense" in their ae offices. That is 
to say, that in addition to performing examinations, they then sell the eyeglasses 
to the patient as well. (Tr. 255) 

Optometrists are also engaged in the business of providing eyeglasses to 
the public in several different fashions. Optometrists examine eyes and prescribe 
eyeglasses. (Tr. 227, 248) Optometrists then sell to the patient the eyeglasses 
which have been prescribed. (Tr. 227) Optometrists do not manufacture or make 
up the eyeglasses so sold, but generally forward the prescription to @ wholesale 
or "manufacturing" optician for that purpose. (Tr. 250, 274): Somewhat more 
than half the optometrists in the City of Washington possess "laboratories." (Tr. 
259-60) Optometrists with such laboratories would be able to make up some of 
their simpler prescriptions. Obviously, optometrists not possessing a laboratory 
must send out to a manufacturing optician to obtain all of the eyeglasses which 
they sell. 

Some optometrists "practice" in their own offices in much the same manner 
as the manner in which doctors, lawyers or members of other professions 'prac- 
tice'' their calling. The chief difference is that in this case the optometrists 
actually provide, or sell, the. material which they are prescribing. Other optome- 
trists are employed by essentially commercial establishments (such as the Optical 
Departments found in department stores). (Tr. 258, 259-60) Generally, a per- 
son after an examination by an optometrist obtains his eyeglasses from the optome- 


trist, but he may elect not to purchase the eyeglasses from the optometrist or 


Optical Department, but rather to have the prescription filled by a dispensing 
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optician. (Tr. 252) 

Dispensing opticians function primarily by selling eyeglasses to fill pre- 
scriptions obtained by patients from ophthalmologists. Opticians may, of course, 
fill prescriptions written by optometrists. (Tr. 252) Wholesale or "manu- 
facturing’ opticians grind and cut ienses, and make up the finished eyeglasses 
which are sold by Optometrists. Wholesale or "manufacturing" opticians also 
sell stock lenses and frames at wholesale to dispensing opticians, and may in 
some instances sell stock lenses to those optometrists with laboratories. (Tr. 
250, 273-5). 

Dr. Ephraim estimated the number of outlets, of all kinds, for eyeglasses 
in Washington at approximately 150. (Tr. 258) The Washington Classified Tele- 
phone Director for May 1966 contains eight solid pages of listings for optometrists 
and opticians. There are in the neighborhood of 150 listings under “opticians, "' 
and over 150 listings under the heading "Optometrists." Ophthalmologists, being 
medical doctors, are preciuded by professional ethics from advertising their 
specialty, and so there is no way of even approximating the number of opthalmolo- 
gists prescribing or dispensing eyeglasses in Washington, although Dr. Ephriam 
did estimate the number at perhaps 50 (Tr. 254). We invite attention to the listings 
in the Washington Classified Directory to give the court some idea of the multi- 
plicity of outlets and kinds of outlets for eyeglasses found in this city. Dr. Ephriam's 
testimony cannot possibly be considered a sufficiently accurate source of informa- 
tion to cover this broad range of outlets. 

Dr. Ephriam is a member of the Optometric Society of Washington. The 
Society has 45 members. (Tr. 254) The record is unclear as to whether Dr. 
Ephriam, in his testimony about "prevailing" prices, was limiting himself to 
testimony about other members of the Optometric Society. But, even in that 


case, Dr. Ephriam's testimony cannot be accorded any great weight. On cross- 


examination he frankly admitted that he had visited in the offices or stores only 
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a handful of such optometrists (Tr. 233, 252), and that several of such visits 
were social calls at which prices would not even be discussed. (Tr. 253, 258) 
He testified that neither he, nor his colleagues in the Optometric Society, always 
charged what he referred to as the "usual" price. (Tr. 257). 

Dr. Ephraim testified about commonly encountered variations in price. 
(Tr. 263, 287) Furthermore, he indicated that even larger differences in prices 
are found. (Tr. 265) He candidly admitted that even he does aE: always charge 
his "usual" price, nor does he know whether his colleagues always charge the 
“ugual" price. (Tr. 257). | 

To sum up: in view of the very large number of outlets for eyeglasses in 
the City of Washington, in view of the fact that these outlets fall into several 
different classifications or channels of trade doing business in differing fashions, 
in view of the variations in price which he testified would be encountered, in view 
of the fact that Dr. Ephraim did not include in his price testimony any provision 
for the examination charge he makes, in view of the fact that according to Dr. 
Ephraim's testimony there is at least a $20. 00 variation in examination fees, and 
in view of the fact that even Dr. Ephraim doesn't always charge his own "usual" 
price, it is simply impossible to rely on Dr. Ephraim's testimony as indicative 
of eyeglass prices across the large number and broad spectrum of outlets in the 


City of Washington. 


Petitioner would like to emphasize that the Hearing Examiner had the 


opportunity of examining the evidence and of observing the testimony of Dr. 
Ephraim firsthand. It was the Hearing Examiner's unequivocal conclusion that 
‘Dr. Ephraim's testimony cannot be relied upon to support the claim that the 
prices charged by New York Jewelry Company are greatly in excess of the prices 


charged for eyeglasses by other sellers thereof. (Initial Decision, p- 14). 
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5. The way in which New York Jewelry operates distributing eyeglasses. 


It might be revealing at this point to explain the method in which New 
York Jewelry operates in providing and selling eleglasses to the consuming 
public, since New York Jewelry provides considerably more in the way of 
service to the average consumer than do most retail eyeglass outlets. 

New York Jewelry has a salaried optometrist (Tr. 154-5, 312, 380-1, 
409), who is available at all times during normal business hours. (Tr. 156) 


New York Jeweiry maintains a large stock, both of ienses and frames (Tr. 336, 


380), enabling New York Jewelry Company to provide one day service on between 
OE 


63% and 82% of the eyeglasses which it selis. (Tr. 380). 

In all of the cases of such one day service, New York Jewelry is required 
to cut and edge the lenses, and to insert them in frames selected from the large 
stock of frames in order to prepare and make up the finished eyeglasses. (Tr. 
379) Until the end of 1966, New York Jewelry had an optician on the payroll as 
a full-time salaried employee for this purpose. (Tr. 379) Since the end of 1966, 
Mr. Eugene Ullman, assisted by others, has been performing this optician's 
work (Tr. 156, 410). 

Dr. Ephraim, for example, does not maintain such a large stock of lenses 
and frames (Tr. 250, 269). And if Dr. Ephraim's operation is representative 
of other optometrists, then neither do they. Dr. Ephraim provides same day 
service only in emergencies, (Tr. 260) and his glasses are usually delivered 
37 New York Jewelry sells approximately 1, 370 pair of eyeglasses per year, 
based on Commission Exhibit 115 and the stipulation between counsel that the six 
eae figure reflected can be multiplied by two to obtain annual figures. 


According to Mr. Ullman's testimony, those eyeglasses which are sent out 
to a manufacturing opitician (Dal Tex Optical) amount to five or ten per week, or 
between 250 and 500 approximately per year. This means that between one- sixth 
and one-third are sent out, and the remainder, or about two-thirds or five -sixths, 


~. are made up on the premises with one-day service. 
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anywhere from three days to a week later. (Tr. 260). 
6. New York Jewelry's prices 


The following Table is based on Commission Exhibit 115, which shows all 
prices charged by New York Jewelry for eyeglasses for a period from January 
through the end of June 1966, inclusive, and gives the number of pair of glasses 
sold at each such price. That exhibit has been condensed in the following table, 


and reference is made to the exhibit for full details. 


NUMBER OF PAIR OF EYEGLASSES SOLD IN VARIOUS PRICE 
RANGES BY NEW YORK JEWELRY - JANUARY 1 - JUNE 30, 1966 
Percentage of 
Number of Pair Sales in each 
Price Range of Eyeglasses Price Range 
$10.00 - $19.99 42 6. 1% 
$20.00 - $29.99 7 / 13 
$30.00 - $39.99 251 : 36.7 
$40.00 - $49. 99 186 Wao 3 
$50.00 - $59.99 125 18.2 
$60.06 - $69. 99 0 : 0.0 
$70.00 - $79.99 4 , 0.6 
Total No. Soid 685 —T00. 0% 


Again, it is quite apparent that the prices charged by New York Jewelry 
for eyegiasses fail within the same range 46 the prices charged by other sellers. 
Petitioner also feels impelled to point out that the twenty-eight instances 
of sales of eyeglasses by petitioner, regarding which the Commission submitted 
evidence, contain an unrepresentative sample of petitioner's eyeglass prices. 
The Table above shows that just a fraction over 18% of all of the eyeglasses 
sold by petitioner are gold at prices greater than $50.00. Which means that 
more than four out of five pairs were sold at prices which were lower than 
this. Of the twenty-nine instances of eyeglass sales which are detailed in 
the record, ten of the twenty-nine represent sales at prices in the above 


$50.00 range- In other words, their sample is loaded to a heavy degree with 
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sales at the higher prices and does not reflect the generality of prices en- 
countered in petitioner's sales of eyeglasses. 

Furthermore, as Table 3 shows, Dr. Ephraim gave supposed compara- 
tive price testimony with regard to thirteen of these twenty-nine sales 
transactions. Hight out of these thirteen sales transactions involved the sale 
by petitioner of eyeglasses in the highest price bracket. While we do not 
wish to attach any undue significance to this fact, we should like to point out that 
the sample about which Dr. Ephraim gave his supposed testimony contains an 
even larger proportion of sales at the higher price levels, and it is even less 
representative of the generality of prices encountered in petitioner's sale of 


eyegiasses. 
7, Conclusion 


It ig simply impossible to rely on Dr. Ephraim's testimony to support 
the claim that the prices charged by New York Jeweiry Company are greatly in 
excess of the prices charged for eyeglasses by other sellers thereof. In fact, 
as shown by Table 3, when Dr. Ephraim's prices have been adjusted to re- 
flect variations which he testified about and to include the examination charge 
which of necessity is paid by purchasers of eyeglasses, it is apparent that 


the prices charged by New York Jeweiry Company are well within normally 


encountered limits. The prices charged by New York Jewelry Company may 


be in some cases slightly lower, or in some cases slightly higher than those 
of other sellers; but in no case are they "greatly in excess" of, or “uncon- 
scionably" higher than, the prices which we might expect to find charged by 


other sellers of eyeglasses. 
b. The Three Invoices 


We turn now to a discussion of the second category of "evidence", the three 
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invoices taken from petitioner's files by complaint counsel during their in- 
vestigation on July 8, 1966. These invoices are discussed at pages 34 37 of 
the Commission's Opinion. 
Two of these invoices are from Bulova Watch Company (CX 58, 59) and 
one is from A. Cohen & Sons Corp. (CX 57) These three invoices (CX 57, 58, 
59) bear handwritten notations next to the unit prices typed on the invoices. 
Complaint counsel claimed that the handwritten notations on these three invoices 
represent retail prices; and, further, complaint counsel attempted to prove, 
solely by means of these documents, that such so-called "retail prices" were 
actually charged by petitioner for the merchandise shown on the invoices: 
‘Mr. Epstein: .. . and Number 2, 2 handwritten 
notation on three of the five invoices, your Honor, 
you will note that there are retail prices that have 
been marked in handwriting opposite these items, 
and they, of course, are obviously to show the retail 
price of those goods directly... ." (Tr. 168): 
Let us examine these invoices and see exactly what kind. of documents 
they are, and what kind of evidence" we are dealing with here. To begin with, 
the invoices certainly were received from the companies shown on their faces, 


namely, A. Cohen and Sons Gorp., and the Bulova Watch Company, Inc. And 


the invoices certainly reflect the purchase by New York Jewelry in August of 1965, 


and in November of 1965, of the merchandise shown, at the cost price as shown. 


Thus far, they are normal commercial invoices rendered by 2 seller to a buyer 
in the normal way. But precisely there their normality halts. : 

Mr. Uliman stated that it was not petitioner's practice to put retail price 
quotations on invoices, nor had it ever been. (Tr. 387) He stated most emphati- 
cally that, although New York Jewelry had many, many invoices , he knew of none - 
other than these three - that had any such notations on them, and he had never 


geen any other invoices with such notations. (Tr. 330, 387) Even complaint 
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counsel conceded, on the record, that they had seen no other invoices with 
similar penned notations on them, even though petitioner's invoice files were 
opened to them completely. 

‘Mr. Epstein: If that is what we are driving at, 

that there were no more invoices that had markings 

on them, I am willing to stipulate to it. Iam willing 

to stipulate that the invoices in the record that have 

the markings on them are the only invoices that... 

we saw in New York Jewelry Company. . -- Those 

are the only invoices that have markings on them, -. - 

that the documents that are already in evidence are 

the only ones which Commission Counsel saw on the 

premises of New York Jewelry Company that had 

penned notations on them. . - ." (Tr. 396-7) 

Petitioner has no knowledge as to what these penned notations are, or 
were. They could have been almost anything. Mr. Ullman did not make them 
(Tr. 165-6, 330, 387), nor could he identify the handwriting as Mr. Tashof's 
(Tr. 167, 387). He was not familiar with such notations (Tr. 387), did not know 
what the notations represented (Tr. 330), and had never seen any such notations 
before. 

We can theorize all we wish about these unidentified notations. They 
could be exercises in arithmetic, or penmanship. They could be exercises in 
cost coding. They could be notations of some kind made by the bookkeeper in 
the course of paying the invoices, or for almost any other purpose. They could 
be mistakes. They could even be the result of someone's doodling. Mr. Ullman 
testified that almost any of the store's employees could have had access to, or 
come in contact with these invoices (Tr. 163, 324). Anybody could have made 


the notations, and for almost any purpose. Again, we reiterate that it was 


neither the policy nor the practice to record or note retail prices on invoices. 


Mr. Uliman was totally unfamiliar with such notations, and in fact had never 


seen any other than these three. Even complaint counsel candidly admitted that 
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6/ 


of all the invoices they looked at or selected, these were the only three 
bearing such notations. 

Mr. Ullman was asked to recite the specific prices charged for particular 
items of merchandise reflected on the invoices. He answered that he could not 
recall, at this date, the specific prices charged for items in 1965 or early 1966. 
(Tr. 171-2, 329-30, 331, 398) Nor should that be surprising. New York Jewelry 
seils many, many items, obviously at different prices. 

Mr. Uliman was asked, for example, for the retail price for a certain 
item of merchandise, 4 "Craftsman AA" watch described on the invoice from 
the Bulova Watch Company, Inc. (CX 58, Tr. 171-2, 33)-32) Mr. Ullman testi- 
fied that when Bulova watches are delivered, they arrive at New York Jewelry 
Company in 4 box. On the outside of the box is noted the model name of the watch 
assigned by Bulova (i.e., "Craftsman AA," or "Engineer K'').' Inside the box is 
the watch to which is attached the ticket which also gives model name of the watch. 
When watches are ticketed with New York Jewelry's stock ticket, the name tags 
and price tickets supplied by Bulova are removed. Mr. Uliman stated that for that 
reason he would be unabie to tell a Bulova "Engineer" from a Bulova "Craftsman" 
and that in fact he simply could not identify one Bulova watch from another. (Tr. 
331- 32). 

Mr. Ullman was asked if the penned notations on the invoices refreshed 
his recollection as to the prices charged, and his answer was-that they did not. 


(Tr. 172, 330, 333) Furthermore, Mr. Uliman stated that he had absolutely no 


reason to think that the notations on the invoices actually represented retail 


prices. (Tr. 398). 


3/7 Although petitioner does not have an exact count, it is estimated that com- 
piaint counsel actually selected about 200 invoices for copying, and complaint 
counsel characterized their selection by stating: ''We pulled many invoices." 
(Tr. 395) (Emphasis added) 


-59- 


Perhaps the most unusual feature of this case was the testimony of Mr. 
Epstein, Commission's Complaint Counsel in this proceeding. This testimony, 
by the Commission's prosecutor is referred to with approbation by the Com- 
mission at the bottom of page 35 of the Commission's Opinion: 

“Moreover, the Complaint Counsel testified 
that Mr. Ullman told him during the investigation 


that the handwritten prices appearing on this invoice 
{and also on two other invoices, CX 57 and 59) repre 


sented New York Jewelry's retail selling prices for 
these items (Tr. 636)." 


Petitioner objected strongly to the impropriety involved in placing a 
prosecutor on the stand to testify to the truth of the very thing he was trying 
to prove. Since we have no wish to impugn the good faith of complaint counsel, 
we can content ourselves with pointing out that Mr. Epstein's recollections, such 
ag they were, of the supposed conversation would be hopelessly colored by his 
bias. 


To seriously offer this completely improper and manifestly prejudiced 


testimony as proof of the factual proposition that the unidentified, penned nota- 


tions on these three invoices were really the prices charged for merchandise by 


New York Jeweiry, simply passes belief. 


c. Roland Taylor's watch 


The Commission has aiso seen fit to discuss Roland Taylor's watch in its 
attempt to boister its claim that petitioner's prices are unconscionably high. 
Petitioner submits that a full exposition of the facts surrounding this watch will 
more than convince the Court of the extreme impropriety of the Commission's 
reliance upon this supposed ''evidence". 

This watch, and Mr. Taylor's testimony, is relied upon by the Commission 
in its Opinion on page 36, in footnote No. 1 on that page. The Commission states 
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“the watch itself could not be located, so its cost could not be clearly estab- 


lished."' The Commission's statement on this point, while true as far as it 
goes, does not reveal the facts surrounding this watch or the testimony regard- 
ing it and cannot alter or diminish the extreme impropriety of referring to, or 
relying upon, the evidence relating. to Mr. Taylor's watch. | 
Prior to the commencement of the hearings, complaint ceaneel invited 
counsel for petitioner to explore with them the possibility of stipulating the 
testimony of all or some of the witnesses which complaint pours! and/or peti- 
tioner might decide to call. In connection with that proposal, approximately 
three weeks before the commencment of these hearings, complaint counsel 
offered to counsel for petitioner stipulations covering the testimony of thirteen 
witnesses which complaint counsel proposed to call. Included amon these 
were a number of witnesses who had been purchasers of ererardise from 
New York Jeweiry (CX 3-9). After examination by both sides, these stipula- 
tions were accepted by counsel for the petitioner and the entire group was intro- 
duced into evidence by complaint counsel as Commission Exhibits 3 through om 
One of that group of stipulations, Commission Exhibit 9, is the stipulated 
direct testimony of Roland Taylor. Mr. Taylor's stipulation contains the 
following: | 
‘Around Christmas of 1965 I went in to New York Fe neiny 
Company to make a payment on the eyeglasses. A man in 
the store showed me a watch and tried to seli it to me. I 


asked him how much it cost and he said $295.00. Itold him 
that it was too much. The salesman said it would make a gift 


77 Counsel for petitioner wish at this point, to make it clear that no question 

is being raised, either directly or by implication, about the good faith of counsel 
supporting the complaint in this connection. We are convinced ‘that the stipulation 
of Mr. Taylor's testimony was offered by Commission counsel without any know- 
ledge that it was faise. The facts of the matter became known only later to the 
surprise and chagrin of complaint counsel. Petitioner has no wish or intention 

to call the character, reputation or good faith of complaint counsel into question. 
But petitioner certainly intends to comment strongly upon the competence of 

the evidence they have adduced. 


ane 


of a lifetime for me. Lhad had a little too much 'Christmas 
Spirit' in me at the time (by 'Christmas Spirit' I mean alco- 
holic beverage) which led me to let the man convince me to buy 


the watch. Commission Exhibit 26 is the watch I purchased at 
that time. - - Commission Exhibit 22isa reproduction of the 


contract I signed." (Emphasis supplied) 


Commission Exhibit 22 is a conditionai sales contract entered into by 
Roland Tayior and dated December 23, 1965. It shows the purchase by Roland 
Taylor of a new men's Bulova watch for $295.00. 

The stipulation (CX 9) and the contract (CX 22) were both offered and re- 
ceived in evidence. Roland Taylor's watch was marked for identification as 
Commission Exhibit 26. Because Mr. Taylor had asked for the return of his 
waten, it was not offered in evidence by complaint counsel, but instead, three 
clos-up photographs of it were marked as Commission Exhibit 26A, B, and C, 
and were offered and received in evidence. 

Compiaint counsel had the watch (Commission Exhibit 26), which was 


identified by Roland Taylor in his stipulation (CX 9), examined and appraised 


by Mr. Lawrence Codraro, an officer of the Bulova Watch Company. Mr. 


Codraro's testimony is as foliows" 


"Z have examined Commission's Exhibit 26 which is a 
Bulova Watch Company, inc. 'g men's self- winding watch 
bearing Case No, C547739 on the outside back of the watch 
case, which aiso bears the jetter ''W"' scratched into the 
outside back. The watch is 4 10 karat rolled gold plate in 
white and of 1957 manufacture. The movement is a Bulova 
i7-jewel Swiss movement, aiso manufactured in 1957. The 
Buicva Watch Company, Inc., assigned the tradmark 
‘Ambassador’ to this watch and the preticketed fair trade 
retaii price of $71.50. Markings on the inside of the watch 
case back indicate that the watch has been in for repair 
more than once." (CX 42) 


Complaint counsel also exhibited this watch to a local retail jeweler who 
deals in Bulova watches and had him inspect and appraise the watch. His stip- 


ulated testimony is as follows: 


"My name is Myer Finegold. Iam manager and 
owner of Michael's Jewelers, 1001 Pennsylvania: 
Avenue, N.W. Ihave appraised commission exhibit 
No. 26. It is a ten carat rolled gold-plate in white, 
Bulova square automatic, 17 jewel movement. It 
sold for around $71.50, new."" (CX 13) 

The purpose of these appraisals, and the resulting testimony of Messrs. 
Codraro and Finegold was obviously an attempt on the part of Commission 
counsel to establish a comparative retail price for the watch in their possession, 
which they believed had been soid by New York Jewelry for $295. 00. 

Approximately three weeks or so before the start of the hearings, the 
watch in question (Commission Exhibit 26) together with several pair of eye- 


glasses (CX 34, 35, and 40), was exhibited to the manager of New York Jewelry 


Company for his inspection. The inspection was performed at the offices of peti- 


tioner's counsel, in connection with the request by complaint counsel that peti- 


tioner admit the authenticity of these articles. Asa result of that examination, 
petitioner admitted the authenticity of the eyeglasses, and admitted that they had 
been purchased at petitioner's place of business. But at that time, three weeks 
before the start of hearings, after inspecting the watch, petitioner refused to 
admit the authenticity of the watch allegedly purchased by Roland Taylor, and 
refused to admit that it had been purchased by Mr. Taylor at New York Jewelry 
Company. (Tr. 125, 507, 518-20). : 

The simple fact of the matter is that the watch which was given to complaint 
counsel by Mr. Taylor, and which was exhibited by complaint oonsel to Messrs. 
Codraro and Finegold, and which subsequently was brought to the hearing room 
and marked for identification as an exhibit in this case (Commission Exhibit 26), 
was not the watch which was purchased by Roland Taylor at the New York Jewelry 
Company on December 23, 1965 for $295.00. 

Because of suspicions raised about Commission Exhibit 26, Mr. Taylor was 
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called as a witness and examined and cross-examined about the watch marked 
for identification as Commission Exhibit 26, and about its history. When Mr. 
Taylor was called to the stand, he reversed the story which he had given in his 
stipulated testimony. 

He stated that he had bovght a watch from New York Jewelry on December 
23, 1965. (Tr. 577) He further stated that he had retained possession of that 
watch for sometime, but that later he had pawned the watch in March of 1966 at 
Weinstein's Pawnbrokers. (Tr. 580, 584) He then said that at some time sub- 
sequent to that, he had sent his wife to Weinstein's Pawnbrokers to redeem and 
obtain the return of the watch, but his wife brought back a different watch. (Tr. 
580 } The watch which his wife had obtained at Weinstein's Pawnbrokers was not 
the watch which he had purchased at New York Jewelry Company and allegedly 
pawned. (Tr. 575-6} The watch turned over to complaint counsel, and subse- 
quentiy marked as Commission Exhibit 26, was the watch which his wife had pur- 
chased at Weinstein's, and not the watch which he had purchased at New York 
Jeweiry Company. (Tr. 575) The watch identified on the record as Commission 
Exhibit 26 was not purchased at New York Jewelry Company. (Tr. 575-6, 575- 
589). 

It might be difficult to credit either version of Mr. Taylor's testimony, 
{the stipulated one or testimony delivered in person), in view of the contradictions 
between them, were it not for the existence of certain items of extrinsic evidence 
which are absolutely persuasive of the truth of Mr. Taylor's "in person" testi- 
mony. 

The first ig that the watch was exceptionally dirty, the case was badly 


scratched, and the plating on the corners of the case was worn almost to the 


vanishing point, all of which would have been very unusual in the case of a watch 
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purchased new less than a year anda half previously. (Tr. 519; gee also the 


photographs of the watch CX 26B and 26C). 

Even more compelling as evidence are certain reports obtained from the 
files of the Metropolitan Police Department. | 

All purchasers of secondhand goods in the District of Columbia are 
required, by law, to file daily reports with the Pawnshop Detail of the Metro- 
politan Police Department. These reports must describe all secondhand mer- 
chandise purchased, the amount paid for such secondhand maonene tes and 
the identity of the party from whom the secondhand dealer made the purchase. 

A copy of a report entitled ''Junk or Secondhand Dealers Return to the Metro- 
politan Police Department, Washington, D. C." consisting of foes SEO 
numbered B65516, B65518, B65520, B65523, and B65524, was marked and 
introduced in evidence as respondent's Exhibit 39A through E. This report was 
filed on July 22, 1965, as evidenced by the date thereon, by Karl Margolies, 

313 H Street, N. W.> Washington, D. C. (Mr. Margolies tradesiunder the name 
Weinstein's Pawnbrokers" at 313 H Street, N. w.) 

The third page of this report (RX 39C) shows, as item no- 371, the pur- 
chase by Weinstein's Pawnbrokers on July 22, 1965, of the watch subsequently 
marked for identification as Commission Exhibit 26. This match was purchased 
by Weinstein's Pawnbrokers on that day as part of a wholesale lot of used watches 
and other merchandise bought for $440. 00 from Walbrook Loan Office in Balti- 
more, Maryland. (RX 39E) Item no. 371 can be identified as being the same 
watch marked for identification as Commission Exhibit 26, by rede of its 
description - "Men's W.G. Wrist, 17 Jewels, 'Bulova' self-winding St. Case, 
St. St. Stretchband.'' - and the watch case number - "0547739." (RX 39C, 

Tr. 528-29, refer also to the photograph of the watch case Dace which clearly 
shows the watch case number, CX 26B.) 
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It is clearly established by this report that the watch in question, identi- 
fied as Commission Exhibit 26, was purchased by Weinstein's Pawnbrokers 


from a wholesaler in Baltimore in July of 1965. 


This evidence, coupled with Mr. Taylor's own assertion that the watch 


was bought by his wife at Weinstein's Pawnbrokers is absolutely compelling. 
The watch marked for identification as Commission Exhibit 26 and examined 
and appraised by Messrs. Codraro and Finegold was not the watch purchased 

by Roland Taylor from New York Jewelry Company. The watch marked for iden- 
tification as Commission's Exhibit 26 never belonged to New York Jewelry Com- 
pany and was never soid by New York Jewelry Company to anyone. 

The evidence is so compelling that even complaint counsel have conceded 
on the record that the watch marked as Commission Exhibit 26 was not the watch 
which Roiand Taylor purchased from New York Jewelry Gompany. (Tr. 530, 532, 
533, 3534). 

The Commission now takes the position that it is a matter of no importance 
if they produced the wrong watch. They claim that Roland Taylor's testimony 
proves that the watch he did purchase at New York Jewelry Company was not a 
valuable watcn. They refer us to the transcript of his testimony wherein Mr. 
Taylor discusses his pawning of the watch bought from petitioner. Mr. Taylor 
claims that Weinstein's told him the watch was worth no more than $10.00. (Tr. 
584} And the Commission offers this in support of the proposition that the original 
watch was priced at an “unconscionably high'' price by New York Jewelry when it 
was sold to Mr. Taylor. 

This testimony is, of course, hearsay, and hearsay of the most unreliable 
kind. But petitioner does not have to emphasize the technical objection. We think 
it is self-evident to anyone knowledgeable to the ways of trade, that pawnbrokers 
buy cheap and sell high. Since they buy just as cheaply as they can, any statement 
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about the worth or value of an article made by a pawnbroker to a prospective 
seller certainly cannot be relied on. Statements made to Mr. Taylor about 
the value of his watch while he was engaged in pawning it are simply worthless 
as proof of the value of the watch. Nor can they possibly support the conten 
tion that New York Jewelry's price for this watch was ''greatly in excess" of 
the price which any other seller would have charged. 

Neither Mr. Taylor, nor any statements which he made can be trusted in 
the slightest in the light of what happened. First, Mr. Taylor gave one version 
of his testimony to complaint counsel, the version which was embodied in the 
stipulation prepared by complaint counsel and offered in evidence as Commission 
Exhibit 9. Then, when he appeared on the stand, Mr. Taylor flatly reversed his 
previous testimony and admitted that the watch in question had not been purchased 
at New York Jewelry Company. The hearing examiner had the opportunity to 
listen to the testimony and observe Mr. Taylor's demeanor. Charitably, we 
think, the Hearing Examiner confined himself to the following comment: 

‘Agide from that, complaint counsel has seen fit 
to attempt to offer comparable price evidence in 
the case of only one item of merchandise. That 
one item of merchandise is a watch belonging to 
Mr. Roland Taylor (CX 9, 26A, B, C). Complaint 
Counsel made no effort to check the history of the 
watch offered in evidence. Respondent's counsel, 
however, made a complete investigation and it was 
determined that the watch offered in evidence had 
not been sold by respondent, but that the watch had 


been purchased by Mr. Taylor's wife from Weinstein's 
Pawnbrolers, Washington, D.C." (Initial Decision, 


p- 8) 


The Commission cannot possibly support the contention that New York 


Jewelry's prices are “greatly in excess'' of the prices charged for like or similiar 


merchandise of other sellers by means of Mr. Taylor's testimony. The claim 
that the production of the wrong watch is excusable, because of the unreliable 
Mr. Taylor's hearsay recital of a pawnbroker's comment is a claim that can 
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best be dismissed by simply stating that it has no merit. 

And vet, in another mistaken effort to rehabilitate the supposed "evidence" 
regarding Mr. Taylor's watch, we find that the Commission's Opinion states 
that: 


"Moreover the invoices in the record showing 
respondent's purchase of 77 Bulova watches over 
a five-month period (November 1965 to April 1966) 
reveai that the highest price paid by respondent for 
any Bulova watch which it had purchased in this 
period was $39.95 suggesting that the $295.00 
Bulova watch represented a probable mark-up of 
around 700%." (Commission's Opinion p. 36, fn. 1) 


This is specuiation of the rankest sort. The Commission is jumping to 


the conclusion, absent even 2 shred of evidence, that the watch in question was 


one of those whose purchase was covered by the invoices referred to. May we 
point out that the watch was purchased in December of 1965 while the invoices 

the Commission refers to are dated from November 1965 to April 1966. (CX 58, 
RX 1-16} Ten of the eleven invoices the Commission refers to show wholesale 
purchases by New York Jewelry which occurred after the date on which the watch 
was sold! ; 

Perhaps this one item in the Commission's Opinion will demonstrate to 
this Court the Commission's willingness to substitute guesswork for evidence 
in this proceeding. 

Perhaps most important is the light that this situation throws on the manner 
in which this case was handled from the outset. It appears as if petitioner was 
prejudged as guilty before the investigation began. Complaint counsel seized 
gladly on a piece of seeming evidence such as Commission Exhibit 26 when, in- 


stead, the very great disparity should have put them on notice that there was some 


fatai flaw in this'evidence"’. 


d. The sales of transistor radios by New York Jewelry 


The Commission has also seen fit to refer to the "Mastertone" transistor 


.  tadios which are mentioned in the complaint. (Commission's Cs p- 38, 


fn. 1.) The Commission specifically refrains from making any findings on the 


question of the price at which these transistor radios were sold". since in 


ot material to our, ‘findings in this 


» our view a resolution of this factual issue was n 


~ case.'' While the Commission refrained from making 2 specific finding, the issue 


was discussed in its Opinion, and petitioner submits, judging from the tenor of 


the Commission's remarks on this topic, that the evidence pertaining to these 


transistor radios was relied upon by the Commission in reaching: its decision. 


At the very least, it played a part in influencing the minds of the members of the 


~ Commission. Petitioner therefore feels it is appropriate to discuss these radios, 


and the evidence surrounding them in some detail. 


Table 4, below, shows the prices actually charged for these radios by New 


York Jewelry Companys and the comparative price of other sellers as shown by 


the evidence offered by complaint counsel. This evidence consists of the stipulated 


testimony of Mr. Gildersieeve, an official of the Biddle Purchasing Company, 


Me the supplier of the Matertone radios to New York Jewelry, and the stipulated testimony 


of Mr. Friedman, whose company is engaged in selling these Mastertone transistor 


> 
radios at retail in the Washington area. The price levels testified to by Mr. 


Gildersieeve and Mr. Friedman appear in columns 3 and 4. Column 2 shows the 


price at which petitioner solid these Mastertone transistor radios. The trans- 


actions involving the sale of these radios are reflected by cash sale slips (RX 43- 


63, 65 74), and the testimony of Mr. Ullman identifying and explaining these cash 


» 
gale slips (Tr. 544 - Tr. 596). Obviously, the prices charged by petitioner for 


those transistor radios do not "greatly exceed" the prices being charged by other 


* sellers, and are, in fact, for the most part lower. 
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TABLE 4 


New York Gildersleeve Frideman 


Transistor Radios Jewelry's Price (CX?) (CX _ 10) 
1. Six-transistor radio $2. 88 $3.50 - $5.00 $4.99 


2. Bight-transistor radio 3. 88 4.00- 6.00 - 


3. Ten-iransistor radio 7.00- 9.00 7.99 


4. Sales wherein the number 
of transistors was impossibie 
to determine $3.95 - $8.19 
It might be well at this point to pass to a broader discussion of these 
transistor radios and their role in the complaint and in this case. In connection 
with its charge of unconscionably high pricing, the complaint makes specific refer-~ 
ence to these transistor radios: 
‘Respondent sells merchandise. ... at unconscionably 
high prices that greatly exceed the prices charged for 


like or similar merchandise by other retail establish- 
ments in the same trade area whether sold on credit or 


c 


for cash (for example: transistor radios costing respondent 
$3.45 bear a retail price of, and are sold by respondent 


Fox $59.50)." (PARAGRAPH SEVEN, Section 2) (Em- 
phasis supplied) 

This is the only example of "unconscionably high" pricing which is speci- 
ficaliy mentioned in the complaint. Presumably, it had its origin in the Com- 
mission's investigation,’ which preceded the complaint's issuance. On July 8, 
1946, complaint counsel visited the premises of New York Jewelry Company. At 
that time, in the course of obtaining information from New York Jewelry, com- 
piaint counsel found or noticed seven of these small transistor radios, placed in 
a display case located behind a counter in petitioner's premises, bearing small 
price tags marked "59,50." (Tr. 544, 595) These transistor radios were shown © 
to complaint counsel and the invoice covering their purchase was produced and 


surrendered to the Commission. (CX 122, Tr. 350-53, Tr. 544). 


Without making any further efforts to investigate the facts or ascertain the 
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truth, there was drafted into the complaint the charge that "transistor radios 

costing petitioner $3.45 bear a retail price of, and are sold by petitioner for 
$59.50." The truth of the matter, as is readily demonstrated, i that this charge 

ig unfounded and erroneous. Because of the Pmoetance of this allegation, and 
because of its place of prominence in the complaint, exhaustive efforts were made 

by the petitioner to determine the exact disposition of all of these transistor radios. | 
The facts clearly demonstrate none of these radios were ever sold for $59.50, 

but rather, that all were sold at retail prices similar to retail prices of other sellers 
as evidenced inthe record. The Commission had not one single: shred of proof 


that any of these radios had been retailed for $59.50, and, yet, despite this lack 


of proof, this charge was included in the complaint. 


The radios referred to in the complaint, can be clearly identified as part 


of a shipment of radios gold to petitioner by the Biddle Purchasing Company of 
New York and invoiced on June 2, 1966. (CX 122, Tr. 544, 350- 3) The shipment 
consisted of three cases of radios, one case containing 24 six- transistor radios, 
one case containing 24 eight- transistor radios and one case containing 24 ten- 


transistor radios. (CX 122) These radios were delivered to petitioner on June 


5, 1966, as evidenced by 4 receipted freight bill from Halis Transfer and a check 
reflecting the payment of C.0.D. freight charges which is dated June the 6th. 
(RX 40, 41, Tr. 545). 

The stipulation of Mr. Gildersleeve of Biddle Purchasing Company further 
identifies the transaction whereby petitioner obtained these radios: 


‘Among the merchandise [Biddle Purchasing] has 

sold to retail accounts are 6, 8, and 10-transistor 
radios imported from Japan, bearing the trade name 
'‘Mastertone'; and one of the accounts that [Biddle 
Purchasing] sold these transistor radios to is New 
York Jewelry Company, 719 7th Street, N.W.,; Washington, 
D.C. Commission Exhibit 122, which is an invoice, 
number 32793, dated 6/2/66, represents the shipment 
of 6, 8, and 10-transistor 'Mastertone! radios from the 
Biddle Purchasing Company to New York Jewelry 
Company." (CX 10) 


mim 


These Mastertone radios had been purchased by New York Jewelry with 
a view towards using them as sale merchandise in order to stimulate traffic. 
(Tr. 546) The radios were received on June 6, 1966, which was a Monday. 
An advertisement was placed in The Washington Daily News, to run on Friday, 
June 10th, advertising the six-transistor Mastertone radio at a sale price of 
$2.88. (RX 42, Tr. 546) Although the advertisement showed only the sale price 
of the six-trangistor radio (as being $2. 88), the eight-transistor radios were to 
be priced at $3.88 during the sale, and the ten-transistor radio at $4.88 (Tr. 547). 

At the time of the purchase of the 72 radios from Biddie Purchasing Company, 
petitioner did not have in stock any other small transistor radios. None had been 
in stock for at least a month prior to June 6, 1966. (Tr. 556) Petitioner has not 
purchased any other smail transistor radios from June 6, 1966 up to and antil the 
date of the hearing, March 20 through 24, 1967. (Tr. 567). 

The Mastertone transistor radios were piaced on sale on Saturday, June ll, 
and the saie was continued on Monday, June 13, 1966. (Tr. 562-3) On Saturday, 
7 Mastertone radios were sold: 6 six-transistor radios at a price of $2.88 each, 
and i ten-transistor radio at a price of $4.88. On Monday, June 13, 8 Mastertone 
radios were aold: 5 six-transistor radios at $2.88, 1 eight-transistor radio at 


$3.88, and 2 ten-transistor radios at $4.88 each. This is reflected by the cash: 


saie slips for June il and June 13, showing these sales. (RX 44.58, Tr. 551-566). 


On June 9, just prior to the start of the sale referred to above, and one day 
before the advertisement was run in the Daily News, one Mastertone radio was 
sold as shown by a cash sale slip for that date. (RX 43) Between the time of the 
receipt of the merchandise on June 6, and the day when the sale started, Saturday, 
June li, these transistor radios were priced at $5.95. Judging from the date on 
the cash sale slip and the price it shows, Mr. Ullman was able to identify the 
transaction as the sale of a Mastertone transistor radio. (Tr. 551). 


-72- 


Tanie 5 


TABULATION DEALING WITH 
SALES OF TRANSISTOR RADIOS 


Number of Transistors 


Un- Notation On 
Date tee Total R 10 known Cash Alip | 


June § 5.9% . Ne 1 ! 
fone - AE 07 Radio i 
Syne : .09 : 6 Trans. Radio 
June . Ps 3! 6 Trans. Radio 


June - 08 97 Radio 


June 

Jane 3. ‘ 5 1 6 Trans. 

June ARE 3 9 Radic } 

June 1: z A 03 10 Trans. Radic 
7 


June 


June 1 8 : 5 Radio 
Jone 
June 
Jwne Bit : S Radio 
June . “ { Radio 


June 13 . .08 ! i : Radio i 
Juno 20 5.9 ~ ‘ : Transistors 
June 20 7. ! 85 8 {nt 2.88 cn.} Transistors 
June 24 : Cash sale: Radio 
July 13 .! 1 Radio & other 
Articlo 
Suly 19 i Transistor Radic 
Suly 15 1 Radio , 
Jniy 21 fold to Congressional Distributors : 
September 7 5.95 18 6.13 Trans. Radio 
September 7 3.95 12 4.07 Radio 


October 29 Three Stolon—Ciaim made Oct. 31, 1966 i 

November 12 2.88 08 2.96 } 6 Trans, Radio 

November 17 4.83 15 5.03 One Ten Transistor 
Radio 


November 25 3, 12 4.00 Radio 
November 25 2.88 09 2,97 Transistor Radio 


December 9 . 15 5.03 d One Ten Transistor 
Februnry 26 0: 03 1.06 Transistor ono only 
February 22 . AS 5.03 1 Radic: 
Left in Stock i 


ee i 


Total 19 22 =12—72 [Total Number 
ae Parchased] 
a Figures in brackets represent computations which do not appear on tho cash saic 
stips but which are supplied for tho sake of clarity. : 


We might point out here that according to the normal practice of New 
York Jewelry Company, cash sale transactions are accompanied by a “cash 
slip" or “cash sale ticket." (Tr. 547-49) The sales person making the sale 
is supposed to make a handwritten notation of the identity of the merchandise 
being soid, the cash price and the tax on such cash sale slips (Tr. 548), but 
occasionaily the sales person forgets to do so. (Tr. 548) Out of 31 cash sale 
slips invoived here, a notation describing the merchandise (i.e., ‘'radio" "trans. 
radio,’ "transistor" or the like) is present on all but five of the slips. These 
five slips are for transactions occurring on June 9, June il and June 13. And, 
in cach of these cases, it is possible to identify the transaction as the sale of a 
Mastertone transistor radio solely from the price and date. (Tr. 555: see also 
547-556, 552-4, 565). 

This can be done because the radios had been received on June 6, 1966. 
The advertisement had run on Friday, June i0, 1966, and there were a large 
number of other sales of the radios at those prices on Saturday, June 11, 1966, 
and Monday, June 13, 1966. (See Table 5, which was jntroduced into evidence as 
RX 82, and which shows the disposition of each of the radios purchased). 

Subsequently, on June 26, after the sale was over, one radio was sold at 
a price of $5.95 (RX 59, Tr. 566) and on the same day a group of 6 six-transistor 
radios were sold at a price of $2.88 each, plus tax. (RX 60) Despite the fact 


that the sale was at this time over, it was Mr. Ullman's opinion that the sale 


price of $2.88 had been charged in this transaction because the purchaser had 


taken six of the radios at one time (Tr. 568), and these radios had not sold well. 
(Tr. 569}. 

Thereafter, on June 24, July 13, July 19 and July 15, four more of these 
smali transistor radios were sold as evidenced by cash sale slips for those dates. 
(RX 61, 62, 63, 65, Tr. 569-572) Again, Mr. Ullman was able to identify these 
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transactions as the sale of a Mastertone transistor radio because of the legend 
on the cash sales slips ("cash sale radio" (CX 61), "radio" plus Biber merchan- 
dise (CX 62, "transistor radio" (CX 63), "one radio" (CX 65)) and the price 
level charged for these radios, and, most important, from the fact there were 
no other transistor radios in stock which would have sold at this wanes level. 
(Tr. 567; 560; 563- 565). 

On July 21st, 31 Mastertone transistor radios, consisting of 16 eight-tran- 
sistor radios and 15 ten-transistor radios were sold to Congressional Distributors, 
a company owned and operated by the petitioner's son, Joseph ae ee Mr.. 
Joseph Tashof is engaged ina wholesale distribution of premiums such as inex- 
pensive radios, watches, costume jewelry, ball point pens, and the like, to 
premium users. Such premium users employ such merchandise as rewards in 
order to increase sale performance. 

For example, Mr. Joseph Tashof supplies a newspaper which uses the items 
purchased irom him to reward the newspaper carrier boys for increasing sales 
on their routes, etc. (Tr. 616). : 


Mr. Tashof purchased these Mastertone transistor radios from New York 


jewelry Company for sale and distribution in his own business. (RX 64, Tr. 618) 


He resold these Mastertone transistor radios during the course of the next two 
weeks or 30. Six Mastertone eight-transistor radios were sold and shipped to 


Piggly Wiggly Corporation to complete the filling of an order for 24 transistor 


7 Joseph Tashof's company, Congressional Distributors, is not connected with 
New York Jeweiry Company. Mr. Joseph Tashof does not have ‘an interest in New 
York Jewelry Company, nor does petitioner, Mr. Leon Tashof, ‘have an interest 
in his son's business. According to Mr. Joseph Tashof's testimony, he buys mer- 
chandise from, or sells merchandise to, New York Jewelry "very seldom, but on 
some occasions." His place of business is located on the second floor of 719-7th 
Street, N.W., the same building as New York Jewelry Company. There is no 
other business connection between the two companies, and there is absolutely no 
ownership connection between them. 7 


A= 


radios ordered for a shipment to a company convention in St. Louis, Mo. 


(RX 75, Tr. 619-20) The 15 ten-transistor radios were sold on July 25 to 
schambeau's Foodland in Alabama. (RX 79, Tr. 619) The remaining 10 eight 
transistor radios were sold on August 2nd, August 3rd, and August 5th as 
shown by invoices from Tash Industries, Inc., contained inthe record. (RX 
77, 78, Tr. 619, on 

Thereafter, two more Mastertone transistor radios were sold on September 

7 bv New York Jewelry Company, 4s reflected by cash sale tickets. (RX 66, 
572-3} On October 30, three Mastertone transistor radios were stolen 

irom New York Jeweiry during the course of a burglary. Other merchandise, 
including television sets, record players, and watches were also taken. The three 
Mastertone transistor radios taken were located in a wall display case towards 
the front of the store. The rest of the radios were in storage in the back of the 
store. (Tr. 593, 594) This burglary was reported both to the Metropolitan Police 
Department and to the insurance company carrying New York Jewelry's theft and 
burglary insurance. {Tr. 622-4). 

Afrer that, between November 12 and February 22, 1967, seven more 
Mastertone radios were sold as refiected on cash sale slips. (RX 68-74) At 
this point, the prices on these Mastertone transistor radios had again been lowered 
so $2.88, $3.88 and $4.88 for six-, eight- and ten-transistor radios respectively. 

57%} And, again, these transactions, and the ones on September 7, 1966, can 
he identified with certainty as the sale of Mastertone transistor radios because of 
the notations on the cash sale tickets, because of the price at which the merchandise 


was sold, and because of the fact that during this entire time period, petitioner had 


——— 
9) Mr. Joseph Tashof operates his business under two names, Congressional 
Distributors for purchasing, and Tash Industries, Inc., for sales (Tr. 617). 
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in stock no other small transistor radios. At the time of the hearing, March 

I~ 24, 1967, two Mastertone transistor radios remained in stock at petitioner" 8 
store. These two transistor radios were marked for identification as respondent's 
Exhibits 83 and 84 (Tr. 595), but were not offered in evidence since they remain 
part of petitioner's stock in trade. 

In summation, then, 72 radios were bought from Biddle Purchasing Com- 
pany on June 2, 1966. Thirty-six were sold at retail at prices from $2.88 to 
$8.19, 31 had been sold to Congressional Distributors, three mare stolen and two 
remain in stock. None were ever sold for $59.50. | 

Complaint counsel objected to the form of the exhibits supplying the proof 
that all of the Mastertone transistor radios were sold at prices well within. the 
normally encountered range. New York Jewelry does not buy or use printed books 
of cash sale slips. Instead, in the interests of economy, petitioner employs 
rectangular slips of paper purchased from a local printer. There is nothing un- 
usual or exceptional in this practice, and the fact of the matter is that all cash 
sales slips at New York Jewelry are prepared on such eeceaneiae slips of printer's 
scrap. | 

We invite the Court to examine these exhibits (RX 43 through 74), and we 


further invite attention to those portions of the record where the procedure used 


in handling such cash sales slips is described (Tr. 547-9, 552-4, 565-6, 599-601 


and 6]3). 

We might also point oyt that copies of all of the cash sioo slips and invoices 
relating to the transistor radios were furnished to complaint counsel one week 
in advance of the hearing. And at that time, by letter dated March 14, 1967, we 
offered to turn over for inspection by complaint counsel, all of the papers and 
records associated with these cash sales slips, including the original cash register 
tapes for all of the days in question, and any other aah or bank deposit records 
for those days which could be conveniently obtained. Complaint counsel did not 
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request the production or inspection of any of these associated or back-up 
documents. 

We note that there is nothing unusual in Mr. Ullman's ability to identify 
and verify each and every transaction involving a Mastertone radio. Petitioner 
knew that the complaint was in error in charging that these radios were sold 
at $59.50. By placing this allegation in the complaint, complaint counsel had, 
in the most emphatic manner, raised the question of the prices at which these 
Mastertone transistor radios were sold. Since these radios had been spotlighted 
so squarely in the compiaint, much time was expended by petitioner in going 
through records in order to trace these transactions (Tr. 612) and in order to 
identify the exact disposition of all of the Mastertone radios bought from Biddle 
Purchasing Company. Assurediy, Mr. Ullman could not have testified from 
memory as to the precise fate of each and every one of these radios. He was 
enabled to do so only as the result of a painstaking search of petitioner's records, 
and, as a resuit of the segregating of all documents dealing with this shipment 
of radios. 

There is no question that on or about July 8, after the conclusion of the 
initial saie of the radios which occurred on June ll and 13, seven Mastertone 
radios were ina giass case behind a counter in petitioner's store, bearing price 
tags of $59.56. (Tr. 595) After the initial sale of the radios had been concluded, 
the price of the radios had reverted to $5.95. This can be demonstrated by the 
cash siips for June 20, July 15 and September 7 (CX 59, 65, 66), which show sales 
of these radios at the $5. 95 price. Since the regular price of the radios was 
supposed to be $5.95, the most likely expianation for the "$59.50" price tag, is 
that the clerk who prepared and affixed the price tags, misunderstood directions, 
or misplaced a decimal point. (Tr. 596). 


At any rate, it should be abundantly clear, none of the Mastertone transistor 


radios purchased by petitioner on June 2, 1966 from the Biddle Purchasing Company 


oT 


were ever sold at $59.50. Quite the opposite, all of them that were sold to 
New York Jewelry's retail customers were sold at prices similar to prices 
charged by others selling such merchandise. 
We again refer the Court to the Hear ng Examiner's initial decision: 
“Before discussing all of the allegations in this para- 
graph, it should be pointed out that although the complaint 
charges respondent with selling a transistor radio costing 
respondent $3.45 at a price of $59.50, there is no evidence 
in the record to substantiate this allegation."' (Initial De- 
cision. p. 7) (The emphasis is the Hearing Examiner's) : 
Petitioner submits that the entire question of these radios, and the way 


in which they were treated in the complaint, is highly indicative of the manner 


in which this proceeding has been handled by the Commission from start to 


finish. An absolutely groundless charge (i.e. that petitioner sold radios cost- 


ing $3.25 for $59.50) was included in the complaint. 
At the time that the complaint was drawn, complaint counsel possessed 
no evidence of a sale by New York Jewelry Company of such merchandise at 


the price of $59.50. Nor has there ever been any such evidence. Despite 


this, the allegation of such sales was incorporated in the complaint. 


violation of an order of the Federal Trade Commission is subject to such 
severe criminal penalties. Furthermore, petitioner objects because this por- 
tion of the order would impose an excessive burden upon the petitioner. 
Petitioner lodges the further objection that this portion of paragraph 2 of 
the order is unciear in that it refers to "a statistically significant survey'', and 
petitioner finds it impossible to know what the Commission considers to be a 
statistically significant" ‘survey. in order to be enforceable Commission orders 
must point out with particularity what must be done in order to comply with their 
terms. The phrase "2 statistically significant" survey obviously leads us into 
an area of subjective interpretation, and does not set forth the Commission's 
standard of compliance with the degree of particularity necessary in a Federal 
Trade Commission order. 
For it is weli settled that Commission orders must not be vague or im- 
precise: 
"The severity of possible penalties prescribed 
py the amendments for violations of orders which 


have become final underlines the necessity for 
fashioning orders which are, at the outset, suffi- 
ciently clear and precise to avoid raising serious 
questions as to their meaning and application." 

FTC v. Henry Broch & Go., 368 U.S. 360, 82S. 

— soe < 

Ct., 431. See also Mary Carter Paint Company v- 
FTC, 333 F.2d 654; Milk & Ice Cream Can Institute, 
etal. v. FITC, 152 F.2d 478; Ashville Tabacco Board 
of Trade, Inc. v. FTC, 294 F.2d 619; and Giant Food, 


Inc. v. FTC 307 F.2d 184. 


We turn now to paragraph 3 of the order which requires petitioner to cease 


and desist from: 
" representing directly or by implication that respondent's 
terms of credit are lenient, including but not limited 
to the representations that respondent offers ‘easy 
credit' or that potential customers have a 'preferred' 
credit rating." 
Petitioner has pointed out above, that the issue of leniency, or lack thereof 


in petitioner's dealings with his customers was not raised in the complaint, or 
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during the trial, and has been injected by the Commission only at this late 
stage in the proceedings. Petitioner was not afforded any opportunity to de- 
fend against this charge. Petitioner further submits that the manner in which 
the Commission has raised this issue was improper in the light of this Court's 
recent holding in Rodale Press v. FTC (supra), and that this paragraph of the 
order is unsupported by any substantial evidence in the record. Paragraph 3 
of the order should be set aside. 


Petitioner raises the further objection to this paragraph 3 of the order, 


that it is vague and imprecise in that petitioner does not know, and has no rea- 


sonable way of finding out, what representations the Commission would conclude 
were "lenient", and which were not. 

Petitioner objects to paragraphs 4, 5 and 6 of the order on the grounds 
that the Commission does not have authority under the Federal Trade Commission 
Act to issue or enforce any such requirements for the affirmative disclosure of 
credit terms. 

Petitioner further objects on the grounds that all requirements for the 
affirmative disclosure of retail credit terms are set forth and spelled out in the 
greatest of detail in the ''Truth-in- Lending" Act, and in Regulation Z promuigated 
thereunder, and to the extent that the requirements of paragraph 4, 5 and 6 of 
the order exceed or conflict with the requirements of the "'Truth-in- Lending" 

Act or Regulation Z thereunder, then paragraphs 4, 5 and 6 of the order are in- 
valid. 

The Commission's jurisdiction over the disclosure of credit terms under 
the FTC Act, was based on the prevention of misrepresentations. All litigated 
Commission cases requiring credit terms disclosure have charged and proved 
that the terms were misrepresented. The Commission never possessed under 


the FTC Act the power to require detailed, affirmative credit terms disclosure. 
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Whatever power the Commission may today possess over affirmative 
credit disclosure, absent misrepresentation, comes to it as a result of the 
'T ruth-in- Lending! Act, and therefore the Commission cannot order affirma- 
tive disclosure of credit terms in any fashion which exceeds or conflicts with 
the disclosure requirements specified in the "Truth-in- Lending" Act. 

The Commission is well aware of this SRST SES SS its power under 
the FTC Act to require affirmative credit disclosure. The Commission's 


Opinion aiiudes to the situation on page 49: 


“The Consumer Credit Protection Act does not, 

of course, in any way preempt the Commission's 
jurisdiction over deceptive acts and practices . . 
The purpose of that law is 'to assure meaningful 
disclosure of credit terms so that the consumer 
will be able to compare more readily the various 
credit terms available to him and avoid the unin- 
formed use of credit.! (Section 103} Our juris- 
diction on the other hand stems from unfairness 
and deception and has traditionally extended to 
credit practices as well as all other types of sales 
and promotion practices which are unfair or decep- 
tive.' 


The key point here is that the compiaint does not allege that petitioner 
was guilty of any deception in this regard, nor that petitioner misrepresented 
any of its credit terms. The complaint, and the evidence in the case, concern 
petitioner's failure to disclose, in the detail now required by the ''Truth- in- Lending" 
Aci, ali of the various parameters involved in credit transactions. 

The complaint alleges no misrepresentation: 

‘In making sales on credit respondent fails to 
adequately and fully inform his customers of 
the credit charges or financing fees imposed 
apon them by respondent and in many instances 
respondent fails to disclose on conditional 
gales contracts or other credit instruments, 
the total price to be paid pursuant to the credit 


contract." (Paragraph SEVEN of the complaint). 


Petitioner should like to cail the Court's attention to the fact that the re- 


quirements of paragraphs 4 and 5 of the order are substantially the same as those 
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of § 144 of the "'Truth- in- Lending" Act. The chief difference between para- 
graphs 4 and 5 of the order and the requirements of § 144, is paragraph 4 (b) 
of the order which requires a disclosure of the "time price" etc. The dis- 
closure of thie information is not required by the "T ruth-in- Lending" Act. 
Petitioner submits that the Commission has no power or authority wnder the 
Federal Trade Commission Act to require it herein; and that since the framers 
of the "Truth- in- Lending" Act have not seen fit to require it, its disclosure is 
not necessary to the public interest. 

Petitioner further points out that the requirements of pa ap 6 of the 
order are substantially the same as the requirements of § 128 of the 'T ruth- in- 
Lending" Act. However, paragraph 6 (gz) of the order does not contain the limita- 
Hon contained in paragraph (a) (7) of § 128, and further that the provisions of § 

& (h) of the order are not included anywhere in § 128 of the Act. As noted above, 
petitioner submits that the Commission does not have authority under the Federal 
Trade Commission Act to order such affirmative disclosure of credit terms, or 

to impose any requirements for the affirmative disclosure of credit terms which 
exceed the requirements of the 'Truth-in- Lending" Act. In addition, since the 
framers of the "'Truth- in- Lending" Act have-not seen fit to include these particular 
requirements, petitioner submits that the public interest is adequately served 
without them. ) 


Petitioner must point out one further requirement in paragraph 6 of the 


order, which is contained nowhere in the pT ruth-in- Lending" Act. And that is 


the Commission's requirement that petitioner disclose “orally and in writing’ to 
each customer who executes a retail credit instrument, etc. Petitioner vigorously 
argues that the inclusion of the requirement that customers be given this detailed 

ould serve little use or purpose, and would be extremely 
difficult and burdensome. Furthermore, the measurement of petitioner's 
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perfarmance under this reqnirement would be open to endless dispute on the 
part of any customer, any third party, or the Commission itself. Petitioner 
smottd ft 
thie requirement for disclositre on an oral basis. And yet petitioner would be 
lntd ander the threat of very heavy penalties for failure to comply with the 
Coomniaestonie cease and desiat order. 

The thrust of all movements for the diacltosure of information has been to 
oabinin that disciestre ina wrilften form. The advantages are obvious. The dis- 
closure cannot be aifered, and what was in fact disclosed can be referred to or 


checked in the future. Petitioner submits that the public interest is best served 


hy the regirirement for written disclosure as set ferth in the WT ruth-in- Lending" 


and that the Commission's requirement to disclose orally is ill advised, 


unnecessary and beyond the Commission's authority. 


CONCLUSION 


In conclusion petitioner points once again to the fact that there is no 


eubetantial evidence to support the decision and order of the Federal Trade 
“ammission, and respectfully requests that the Commission's order be set 


aside 


Respectfully submitted, 


‘acri dITeuaichcor aan aa 
McKean & Whitehead 

818 J8th Street, N.W. 
Washington, D.C. 

298-8736 

Attorneys for petitioner 
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Truth In Lending 


Consumer Credit 
Cost Disclosure 


RAL LEGISLATION GOES INTO EFFECT JULY 1, 1969 


About This Pamphlet 


If you extend consumer credit, then you must become familiar with Regulation Z on 
Truth in Lending. You will be responsible, as a creditor, for complying with 
the Regulation. 

This pamphlet tells you how Regulation Z affects your business. It tells you what 
you must let your customers know when you offer or extend them consumer credit— 
including agricultural credit and real estate credit. 
Here is what you'll find on the following pages: 

e List of Federal Agencies that will enforce Regulation Z—as well as give 

you more information. 

e Questions and Answers—answers to some of the questions you may ask. 

There are six sections: (1) general questions (2) finance charges and annual: 
percentage rate (3) open end credit (4) loans and other types of credit 

(5) real estate credit and rescission (6) the advertising of credit. At the end; 
of cach answer you will find a reference to the section of Regulation Z 
that applies. 

e Model forms to guide you. 

e Example of a table. 

e Regulation Z and the Law reprinted in its entirety—in center section. 
Please note that the outside pamphlet material has been stated as simply and clearly 
as possible. However, for exact information on what you must do to comply with 
‘the law, you must read thoroughly the applicable sections of Regulation Z. 

This new Regulation comes into effect on July 1, 1969, and covers exactly what you 
must disclose in writing to your customers and clients when you extend, arrange | 
or just offer them credit. 


Its Purpose 


The purpose of Regulation Z is to let borrowers and customers know the cost of 
your credit so that they can compare your costs with those of other credit sources | 
and avoid the uninformed use of credit. Regulation Z does not fix maximum, 
minimum, or any charges for credit. 


Two Important Points to Bear in Mind 


The finance charge and the annual percentage rate are really the two most important 
disclosures required by this regulation. They tell your customer, at a glance, how 
much he is paying for his credit and its relative cost in percentage terms, 


The Businesses Affected 


Regulation Z applies to: banks, savings and loan associations, department stores, 
credit card issuers, credit unions, automobile dealers, consumer finance companies, 
residential mortgage brokers, and craftsmen—such as plumbers and electricians. 
It also applies to doctors, dentists and other professional people, and hospitals. 

In fact to any individual or organization that extends or arranges credit for which: 

a finance charge is or may be payable or which is repayable in more than 

four installments. 


Material in this pamphlet has been prepared by the Board of Governors of the Federal Reserve System. 
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Enforcement 


Specific responsibilities for enforcement of Regulation Zare divided among nine 
Federal agencies. A complete list of these agencies and the types of businesses they 
cover follows this section. 


Penalties Under The Truth in Lending Act 


If you fail to make disclosures as required under this legislation, your customer may 
sue you for twice the amount of the finance charge—for a minimum of $100, up toa 
maximum of $1000—plus court costs and attorney’s fees. And if you willfully or 
knowingly disobey the law or Regulation Z and are convicted you could be fined 
up to $5000, or be imprisoned for one year, or both. 


New Credit Forms and The Ones You Use Now 


If you have taken the proper steps to get any needed new credit forms before - 

July 1, 1969, and find they cannot be delivered to you by that date, then you may 
be able to use your existing forms. But they must show clearly the information a 
customer must be given under Regulation Z. You may do this by adding to or 
altering your forms. However, after December 31, 1969, you may no longer do this. 


Annual Percentage Rate—Tables 


Figuring out the annual percentage rate of the cost of credit on individual 
transactions can be very complex in some instances. Chart makers can furnish you 
with specialized tables to meet your business needs. If you do not have special tables, 
and wish to obtain a set of tables that apply to all creditors you may write to your 
nearest Federal Reserve Bank or to the Board of Governors of the Federal Reserve 
System, Washington, D.C. 20551. 
From these sets of tables you can determine annual percentage rates or the amount 
of the finance charge for a given rate. Volume I, which costs $1, provides four tables: 
FRB100—M Covering up to 60 monthly payments with rates from 
2% to 61.75% 
FRB200—M Covering 61 to 120 monthly payments with rates from 
2% to 41.75% 
FRB300—M Covering 121 to 480 monthly payments with rates from 
2% to 21.75% 
FRB100—W Covering up to 104 weekly payments with rates from 
2% to 61.75% 
Volume I, also available at the cost of $1, gives another set of tables with 
instructions, for use with Volume I above. It will help you work out annual percentage 
rates on irregular payment or multiple advance transactions. 


Further Information 


If you want more information or have any questions after studying this pamphlet, 
including Regulation Z, you can get help from the Federal agencies listed on the 
next page. You'll find trade associations and Chambers of Commerce helpful, too. 


Federal Agencies 


From the list that follows, you will be able to tell which Federal Agency covers your particu- 
lar business. Any questions you have should be directed to that agency. These agencies are 
also responsible for enforcing Regulation Z. 


National Banks 

Comptroller of the Currency 
United States Treasury Department 
Washington, D.C, 20220 

State Member Banks 


Federal Reserve Bank serving the area in which the State member bank is located. 


Nonmember Insured Banks 
Federal Deposit Insurance Corporation Supervising Examiner for the District in which the non- 
member insured bank is located. 


Savings Institutions Insured by the FSLIC and Members of the FHLB System 
(except for Savings Banks insured by FDIC) 


‘The FHLBB’s Supervisory Agent in the Federal Home Loan Bank District in which the 
jnstitution is located. 


Federal Credit Unions 


Regional Office of the Bureau of Federal Credit Unions, serving the area in which the Federal 
Credit Union is located. ! 


Creditors Subject to Civil Aeronautics Board 


Director, Bureau of Enforcement 
Civil Acronautics Board 
1825 Connecticut Avenue, N.W. 
Washington, D.C. 20428 


Creditors Subject to Interstate Commerce Commission 


Office of Proceedings 
Interstate Commerce Commission 
Washington, D.C. 20523 


Creditors Subject to Packers and Stockyards Act 
Nearest Packers and Stockyards Administration area supervisor. 


Retail, Department Stores, Consumer Finance Companies, and All Other Creditors 
Truth in Lending 

Federal Trade Commission 

Washington, D.C. 20580 


REGULATION 


Some general questions 
and answers 


Q: What types of credit are covered under Regulation Z? 
A: Generally, credit you extend to people for personal, family, household or 
agricultural uses, not exceeding $25,000. 
(Reg. Z/226.2 (k)) 
But ALL real estate credit transactions for these purposes are covered 
regardless of the amount. 


(Reg. Z/226.3 (c)) 


Q: What types of credit are not covered? 
A: The following are not affected by Regulation Z: (Reg. Z/ 226.3) 
1. Business and commercial credit—except agricultural credit. 
2. Credit to Federal, State and local governments. (However, 
governmental units extending credit to individuals are affected 
by this law.) 
_ Transactions in securities and commodities accounts with a broker 
dealer registered with the Securities & Exchange Commission. 
4. Transactions under certain public utility tariffs. 
5. Credit over $25,000—except real estate transactions. 


Q: Can a State law be substituted for Regulation Z? 

A: Yes it can, provided The Federal Reserve Board makes that determination 
as provided by law. Any determination made will be published 
(Reg. Z/226.12). Creditors should be guided by Reg. Z/226.6 (b) 
and (c) in the meantime. 


Q: What happens if I not only follow Regulation Z but also elect to follow 
inconsistent State law? 


Az In these cases the State disclosure may be shown on a separate sheet. 
They may also be shown on the same statement as the Federal disclosures. 
But in this event they must appear separately and below the Federal 
disclosure, clearly marked that they are inconsistent with the Federal 
disclosures, and separated by a dividing line. 

Regulation Z is very specific on these points. (Reg. Z/226.6 (c)) 


Q: Is any special terminology prescribed? 

A: Yes, certain terminology is specified that must be used in making 
disclosures required by the Regulation. 
(Reg. Z/226.6 (a); Reg. Z/226.7 (b) (c); 
Reg. Z/226.8 (b) (c) (d);Reg. Z/226.9 (b); Reg. Z/226.11 (c)) 


Q: Do disclosures have to be made in the order they appear in the Regulation? 

A: No, but they must be listed in an order which will be meaningfulto your 
customer. The examples of forms illustrate ways in which this may be 
done. (See pages 18 to 29 of this pamphlet.) (Reg. Z/226.6 (a)) 


Q: What terms are used to describe credit transactions in the Regulation? 

A: The Regulation divides all consumer credit transactions into two broad 
categories; open-end credit, and credit other than open-end. These are 
discussed in subsequent sections of these Questions and Answers. 


Q: How Jong do Ihave to keep records? 
A: You should keep evidence of compliance for two years. (Reg. Z/226.6 (4)) 


Q: Will anyone inspect my records? 
A: If asked by the proper agency you must show your records relating to 
disclosure and evidence of compliance. (Reg. Z, /226.6 (i)) 


REGULATION 


Some questions and answers 
on the finance charge and 
annual percentage rate 


Q: What is the finance charge? 
A: It is the total of all costs which your customer must pay, directly or 
indirectly for obtaining credit. (Reg. Z/226.4) 


Q: What costs are included in the finance charge? 

A: Here are some of the more common items that you must include in your 
finance charge. See Reg. Z/226.4 for others and for qualifications 
which apply. 

1. Interest. 

. Loan fee. 

. Finders fee or similar charge. 

. Time price differential. 

. Amount paid as a discount. 

. Service, transaction or carrying charge. 

. Points. 

. Appraisal fee (except in real estate transactions). 

. Premium for credit life or other insurance, should you make this 

a condition for giving credit. 
10. Investigation or credit report fee (except in real estate transactions). 
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Q: Are all costs part of the finance charge? 

A: No, some costs which would be paid if credit were not employed may be 
excluded. However, you must itemize and show them to your customer. 
(Reg. Z/226.4 gives a complete list.) Here are a few examples: 


1. Taxes. 

2. License fees. 

3. Registration fees. 

4. Certain title fees and other legal fees. 
5. Some real estate closing fees. 


Q: In what form is the finance charge to be shown to the customer? 

A: It must be clearly typed or written, stating the dollars and cents total and 
the annual percentage rate. The words “finance charge” and “annual 
percentage rate” must stand out especially clear. (Reg. Z/226.6 (a) ) 

In the sale of dwellings, the total dollar finance charge need not be stated, 
although the annual percentage rate must be included. 


Q: What is the annual percentage rate? 
A: Simply put, it is the relative cost of credit in percentage terms. 
(Reg. Z/226.5 (e)) 


Q: Are maximum or minimum rates specified in Regulation Z? 
A: No. Regulation Z does not fix maximum, minimum, or any charges for 
credit, But it requires that you show whatever rate you do charge. 


Q: Do you ever have a choice about how you state the annual percentage rate? 
A: Before Jan. 1, 1971 you have the option to disclose the annual percentage 
rate in dollar terms. For example—“$11 finance charge per year per $100 
of unpaid balance.” However, beginning Jan. 1, 1971, the rate 
must be stated as a percentage. (Reg. Z/226.6 (j)) 


Q: How accurate must the annual percentage rate be? 
A: Accurate to the nearest one quarter of one percent. (Reg. Z/226.5) 


Q: How is the annual percentage rate computed? 
A: It depends on whether the credit is open end (Reg. Z/226.5 (a)) 
or other than open end credit. (Reg. Z/226.5 (b) ) 
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Some questions and answers 3 
about open end credit 


Q: What is open end credit? 

A: Typically it covers most credit cards and revolving charge accounts in 
retail stores, where finance charges are usually made on unpaid amounts 
each month. (Reg. Z/226.2 (r); Reg. Z/226.7) 


Q: What must an open end credit customer be told under this law? 
A: If it is a mew account, then your customer must receive these specific items 
in writing to the extent applicable: (Reg. Z/226.7 (a) ) 
. The conditions under which the finance charge may be imposed and 
the period in which payment can be made without incurring a 
finance charge. 
. The method used in determining the balance on which the 
finance charge is to be made. 
. How the actual finance charge is calculated. 
. The periodic rates used and the range of balances to which 
each applies. 
. The conditions under which additional charges may be made along 
with details of how they are calculated. 
. Descriptions of any lien which you may acquire on a 
customer’s property. 
7. The minimum payment that must be made on each billing. 


Q: What about customers who already have open end accounts on 
July 1, 1969? 

A: The same information must be sent to them by July 31 if the account has 
an unpaid balance on July 1. Where no balance is owed on that date, 
the same information must be supplied on or before the first billing that 


follows use of the account. (Reg. Z/226.7 (f)) 


Q: Are periodic statements necessary on open end accounts? 
A: Yes, but only where there is an unpaid balance over $1 or where a 
finance charge is made, (Reg. Z/226.7 (b)) 


Q: What sort of information must accompany a monthly statement? 
A: Where applicable, you must give customers this information: 
(Reg. Z/226.7 (b)) 
1. The unpaid balance at the start of the billing period. 
2. The amount and date of each extension of credit and identification of 
each item bought. 
3. Payments made by a customer and other credits: this includes 
returns, rebates and adjustments. 
4. The finance charge shown in dollars and cents. 
5. The rates used in calculating the finance charge plus the range of 
balances to which they apply. 
6. The annual percentage rate. 
7. The unpaid balance on which the finance charge was calculated. 
8. The closing date of the billing cycle and the unpaid balance 
at that time. 


Q: Where must this information appear? 
A: Some items must appear on the actual face of the statement. Others may 


be shown on the reverse side; or, on a separate form enclosed in the 
same envelope. (Reg. Z/226.7 (c)) 


Q: How is the annual percentage rate determined on open end credit? 

A: The finance charge is divided by the unpaid balance to which it applies. 
This gives the rate per month or whatever time period is used. 
The result is multiplied by 12 or the other number of time periods used by 
you during the year. (Reg. Z/ 226.5 (a)) 


Here’s an example: 

Atypical charge of 112 % is made on an unpaid balance where bills are sent 
out monthly. The annual percentage rate would be twelve times 

134 % or 18%. 

Other methods for calculating the annual percentage rate on open end credit 
are detailed in Reg. Z/226.5 (a) and Reg. Z/226.7 (b) (6). 
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Some questions and answers 
about credit other 
than open end 


Q: What types of credit are included? 

A: Both loans and sales credit—in every case for a specified period of time 
where the total amount, number of payments, and due dates are agreed 
upon by you and your customer. Typically, itis used in buying or financing 
the purchase of “big ticket” items. A good example is a loan froma finance 
company to buy an automobile. Another example is credit extended by a 
store to buy a washing machine, a television set, or other major appliance. 
It also includes a single payment loan. (Reg. Z/ 226.8) 


Q: What must the credit customer be told in these types of transactions? 

A: You must present to your customer in writing the following information 
as applicable, plus additional information relating to the type of credit 
extended. (Reg. Z/226.8 (b)) 

1. The total dollar amount of the finance charge; except in the case of 
a credit transaction to finance purchase of a dwelling. 

2. The date on which the finance charge begins to apply, if this is 
different from the date of the transaction. 

3. The annual percentage rate. (For exception sec 
Reg. Z/226.8 (b) (2) (i) Gii)) 

4. The number, amounts and due dates of payments. 

5. The total payments—except in the case of first mortgages on 
dwelling purchases. 

6. The amount you charge for any default, delinquency, etc. or method 
you use for calculating that amount. 


7. Description of any security you will hold. 

8. Description of any penalty charge for prepayment of principal. 

9. How the unearned part of the finance charge is calculated in the case — 
of prepayment. Charges deducted from any rebate orrefund must 
be stated. 


Q: Are there any other things customers must be told? 
A: That depends on the transaction—whether it is a loan or a credit sale: 


Q: In the case of a loan, what do Ihave to tell my customers? 
A: In addition to the information given your customer, as previously 
indicated, you must also provide this information: (Reg. Z/226.8 (d)) 
1. The amount of credit to be given to your customer. This includes 
all charges which are part of the amount of credit extended but are 
not a part of the finance charge. This information must be itemized. 
2. Amounts that are deducted as prepaid finance charges and required 
deposit balances. ; 


Q: Regarding credit sales, what additional information do I give these 
customers? 

A: Again, you must give your customers all the information in the answer to, 
the second question in this section, and the following additional 
information as applicable: (Reg. Z/226.8 (c)) 

1. The cash price 

2. The down payment, including trade-in 

3. The difference between the two 

4, Allother charges, itemized, that are included in the amount financed. 
but not part of the finance charge 

5. The unpaid balance 

6. Amounts deducted as prepaid finance charges or required deposit 
balances 

7. The amount financed 

8. The total cash price, finance and all other charges. (This does not 
apply to the sale of a dwelling.) 


Q: When must customers receive all this information on Joan or credit sales? 
A: Before the credit is extended. (Reg. Z/226.8 (a)) 


Q: Must this information be given to customers in writing? 

A: Yes. You must include the information on the face of the note or other 
instrument evidencing the obligation, or on a separate sheet that identifies 
the transaction. (Reg. Z/226.8 (a)) 


Q: Are monthly statements required? 
A. No. But if you do send out monthly statements, you must show clearly 
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the annual percentage rate, and the period in which a payment must be 
made to avoid late charges. (Reg. Z/226.8 (n)) 


Q: How is the annual percentage rate calculated on loans or credit other 


than open end? 
A: By the actuarial method—payments are applied first to interest due and. 
any remainder is then applied to reduce principal. (Reg. Z/226.5 (b)) 


Q. What are examples of the actuarial method? 
A: Here are two simple examples: 

1. A bank loan of $100 repayable in equal monthly installments over 
one year is made, ata 6% add-on finance charge. The annual 
percentage rate would be 11%. The borrower would repay $106 
over one year. He would only have use of the full $100 until he 
made his first payment, and less and Jess each month as payments 
are made. The effect is that the actual annual percentage rate is 
almost twice the add-on percentage rate. 

. Using the same example as above with the 6% finance charge 
discounted in advance. The annual percentage rate would be 1114 % 
because the customer would only receive $94 and have to repay $100. 
He would have full use of only $94 of the loan up to the time 
he makes his first payment. 


Q: But isn’t the actuarial method very complicated? 

A: Yes, itis. Recognizing this, the Federal Reserve Board has prepared tables 
showing the annual percentage rate based on the finance charge and the 
number of weekly or monthly payments to be made. These tables are 
available from the Federal Reserve Board and Federal Reserve Banks 
at a nominal cost. (Reg. Z/226.5 (c)) 


Q: Must I use the Board’s Annual Percentage Rate tables? 

A: No. You may wish to purchase specially prepared tables for your type of 
business from one of several table or chart publishers. Trade associations 
and financial institutions can be helpful also. (Reg. Z/226.5 (c) (2)) 


Q: Must the creditor always show the annual percentage rate? 

A: Generally yes, except that on credit other than open end credit, if the 
finance charge is $5 or less, and applies to credit of $75 or less, it need 
not be shown. The same exception applies to a finance charge of $7.50 or 
less on credit of more than $75. (Res. Z/226.8 (b) (2) (i) & Gi) ) 


REGULATION 


Some questions and answers 
about real estate | 


Q: Is real estate credit covered under Regulation Z? 

A: Yes. All real estate credit in any amount is covered under this Regulation 
when it is to an individual and not for business purposes, unless the business | 
purpose is agriculture. 


Q: Does real estate credit cover more than mortgages? 

A: Yes, very definitely. Any credit transaction that involves any type of 
security interest in real estate of a consumer is covered. 
(Reg. Z/226.2 (w), (x) (y) & (z)) 


Q: Are there any special provisions that apply to real estate credit? 
A: Two basic points: 
1. You do not have to show the total dollar amount of the finance 
charge on a credit sale or first mortgage Joan to finance the purchase | 
of the customer’s dwelling. (Reg. Z/226.8 (c) (8) and (d) (3)) 
2. In many instances, your customer has the right to cancel a credit 
arrangement within three business days if his residence is used 
as collateral for credit. (Reg. Z/226.9) 


Q: Must a creditor inform his customer of the right to cancel? 
A: Yes. He must furnish the Notice prescribed by the Regulation. 
(Reg. Z/226.9 (b)) 


Q: What must the customer do to cancel a transaction under the Regulation?’ 
A: A customer may cancel a transaction 
1. By signing and dating the Notice to customer required by 
Federal law, which he receives from the creditor, and either 
(a) mailing the Notice to the creditor at the address shown 
on the Notice, 


(b) delivering the Notice to the creditor at the address shown on the 
Notice either personally or by messenger (or by other agents), 

2. by sending a telegram to the creditor at the address shown on the 
Notice. A brief description of the transaction which the customer 
wishes to cancel should be included in the telegram. 

3. by preparing a letter (or other writing) which includes a brief 
description of the transaction which he wishes to cancel, and either 
(a) mailing the letter (or other writing) to the creditor at the address 

shown on the Notice. 
(b) delivering the letter (or other writing) to the creditor at the 
address shown on the Notice either personally or by 
messenger (or by other agents). 

Q: What if the customer telephones that he is going to cancel? 

A: A telephone call to the creditor may not be used to cancel a transaction; 
WRITTEN notice of cancellation is required. If the customer takes one - 
of the above steps to cancel within the three day period, he has effectively 
cancelled the transaction. 

Q: What if I haven't received the notice of cancellation in three days? 

A: You should allow time for a mailed letter or telegram sent within the 
three day period to be delivered, and determine that your customer has not 
cancelled the transaction. 

Q: Does this right of cancellation apply to a first mortgage on a residence? 

A: A first mortgage to finance the purchase of your customer’s residence 
carries no right to cancel. However, a first mortgage for any other purpose 
and a second mortgage on the same residence may be cancelled. 

(Reg. Z/226.9 (g)) 

Q: What happens regarding cancellation in the case of a mechanic’s lien 
or similar security interest acquired by a craftsman who works on credit? 

A: Take a craftsman, for example, who charges his customers a finance charge 
or allows payment in more than four installments. His customer does have 
aright to cancel, but only within three business days. Unless there isan 
emergency the craftsman should wait three days before starting work. 
(Reg. Z/226.9 (c)) 

Q: Suppose a customer needs emergency repairs and cannot wait for 
three days? 

A: Acustomer may waive his right to cancel a credit agreement if credit is 
needed to meet a bonafide personal financial emergency and if failure 
to start repairs would endanger him, his family, or his property. 

(Reg. Z/226.9 (e)) 


Continued on page 17 of this section, following the printed Regulation (white pages). 
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INTERPRETATIONS 


Thirty-four interpretations of Regulation Z were issued by the Board prior to July 1, 1969, its effec- 
tive date. Although the interpretations are listed in the table of contents under the main section of the 
Regulation to which they relate, in some cases an interpretation may be applicable to more than one 
section. In these cases, cross references are shown in the table of contents. 
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§ 226.903 Refinancing and increasing— 
disclosures and effects on the 
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TRUTH IN LENDING 
INTERPRETATIONS OF REGULATION Z 


SECTION 226.2 


SECTION 226.201—LAY-AWAY PLANS AS 
EXTENSIONS OF CREDIT 

Many vendors offer Lay-Away Plans under 
which they retain the merchandise for a customer 
until the cash price is paid in full and the customer 
has no contractual obligation to make payments 
and may, at his option, revoke a purchase made un- 
der the plan and request and receive prompt re- 
fund of any amounts paid toward the cash price of 
the merchandise. 

A purchase under such a Lay-Away Plan shall 
not be considered an extension of credit subject to 
the provisions of Regulation Z. 


5/5/69 


SECTION 226.202—SECURITY INTEREST— 
CONFESSION OF JUDGMENT— 
COGNOVIT NOTES 

Under § 226.2(z) “security interest” is de- 
fined to include confessed liens whether or not 
recorded and, in general, to include any interest 
in property which secures payment or perform- 
ance of an obligation. In certain transactions in- 
volving a security interest, under § 226.9 the 
customer has a right of rescission. 

In some of the States, confession of judgment 
clauses or cognovit provisions are lawful and 
make it possible for the holder of an obligation 
containing such clause or provision to record a 
lien on property of the obligor simply by recorda- 
tion entry of judgment: the obligor is afforded no 
opportunity to enter a defense against such action 
prior to entry of the judgment. 

Since confession of judgment clauses and cog- 
novit provisions in such States have the effect of 
depriving the obligor of the right to be notified 
of a pending action and to enter a defense in a 
judicial proceeding before judgment may be en- 
tered or recorded against him, such clauses and 
provisions in those States are security interests 
under § 226.2(z) and for the purposes of § 226.7 
(a)(7). § 226.8(b)(5), and § 226.9. This is the 
case even if the judgment cannot be entered until 
after a default by the obligor. 

Confession of judgment clauses and cognovit 
provisions which, by their terms, exclude a lien 
on all real property which is used or is expected 
to be used as the principal residence of the cus- 


tomer, would not bring a transaction under the 
provisions of § 226.9. : 


5/26/69 


SECTION 226.203—OPEN END CREDIT 
DISTINGUISHED FROM OTHER CREDIT 
The fundamental qualification for “open end 
credit’ under § 226.2(r) is that consumer credit 
be extended on an account pursuant to a plan 
under which (1) the creditor may permit the cus- 
tomer to make purchases or obtain loans from 
time to time directly or indirectly from the credi- 
tor, as the plan may provide; (2)| the customer 
has the privilege of paying the balance in full or 
in instalments; and (3) a finance charge may be 
computed by the creditor from time to time on 
an outstanding unpaid balance. Under an open 
end credit account plan, it is contemplated that 
there will or may be repetitive transactions on a 
revolving basis. 


In certain cases, a form of contract or note re- 
lating to a single transaction provides that the 
finance charge be computed from time to time by 
application of a rate to the unpaid balance and 


stipulates required minimum periodic payments. 
However, the obligor has the privilege of making 
larger and more frequent payments than stipulated 
or paying the obligation in full at ahy time without 
penalty. The question arises as to whether the 
creditor should make disclosures in such circum- 
stances under § 226.7 for open end’ credit accounts 
or under § 226.8 for credit other than open end. 

Although the terms of such a contract or note 
mect the second and third requirements for such 
a plan, they do not meet the first of such require- 
ments nor the basic qualification’ that consumer 
credit be extended on an account pursuant to a 
plan. Therefore, disclosures in this case are re- 
quired to be made under § 226.8. 


5/26/69 


SECTION 226.3 | 


SECTION 226.301—AGRICULTURAL 
PURPOSES—WHEN EXEMPT FROM 
THE REGULATION 

Under § 226.3(a), the Regulation does not 
apply to “Extensions of credit to organizations. 
including governments, or for business or commer- 
cial purposes, other than agricultural purposes.” 
The definition of “organization” in § 226.2(s) 


includes a corporation, trust, estate, partnership, 
cooperative, or association as well as governmental 
entities. The question arises as to whether the 
Regulation applies to extensions of credit to organi- 
zations, including governments. for agricultural 
purposes. 

Extensions of credit to organizations, including 
governments, for agricultural purposes are exempt 
from the Regulation. 

5/26/69 
SECTION 226.4 


SECTION 226.401—SERVICE CHARGES ON 
ACCOUNTS NOT PAID_ WITHIN A GIVEN 
PERIOD OF TIME 


Some vendors bill their customers for property 
or services purchased under the terms of a credit 
plan which requires that the full amount of each 
billing be paid within a stipulated period after 
billing, with no privilege of paying in instalments. 
If a bill is not paid within that stipulated period 
of time, the vendor imposes a service charge 
periodically on the unpaid balance until the account 
is paid in full. The question arises as to whether 
Regulation Z applies to such transactions. 

When in the ordinary course of business a ven- 
dor's billings are not paid in full within that stipu- 
lated period of time, and under such circumstances 
the vendor does not, in fact, regard such accounts 
in default, but continues or will continue to extend 
credit and imposes charges periodically for delaying 
payment of such accounts from time to time until 
paid, the charge so imposed comes within the defi- 
nitions of a “finance charge” [$ 226.2(q)] appli- 
cable in each case to the amount of the unpaid 
balance of the account. Under such circumstances 
the credit so extended comes within the “open end 
credit” in § 226.2(r). the vendor is a creditor as 
defined in § 226.2(m). and the disclosures required 
for open end credit accounts under § 226.7 shall 
be made. 

4/22/69 
SECTION 226.402—TERM OF INSURANCE 
COVERAGE 

Under § 226.4(a) (5) and (6) certain disclosures 
of insurance premium costs, if applicable, are 
required. The question arises as to whether such 
amounts of cost disclosed must include the cost 
of insurance for the full term of the transaction. 

Under § 226.4(h) the cost of insurance for the 
full period of insurance coverage which the creditor 
will require shall be disclosed if the cost of the 
insurance premium is required to be included in the 
finance charge. However, if the cost of insurance is 
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not required to be included in the finance charge. 
the cost to be disclosed need only be the cost of 
premiums for the term of the initial policy or 
policies written in connection with the transaction, 
accompanied by a statement of the type of insur- 
ance and the term thereof. 

5/5/69 


SECTION 226.403—DISCLOSURE OF COST 
OF PROPERTY INSURANCE WHEN NOT 
OBTAINABLE FROM OR THROUGH 
THE CREDITOR 

In many cases a creditor requires insurance 
against loss or damage to property or liability 
arising out of its use but such insurance is not ob- 
tainable from or through him. The question arises 
under § 226.4(a) (6) as to whether such a credi- 
tor must make any disclosures to avoid having to 
include the insurance premium in the finance 
charge. 

Irrespective of whether such insurance may be 
obtained from or through the creditor, if the credi- 
tor requires property insurance and wishes to €x- 
clude the cost from the finance charge, he is re- 
quired to state clearly and conspicuously to the cus- 
tomer that he may choose the person through which 
the insurance is to be obtained. However, if the 
insurance is not obtainable from or through the 
creditor, he is not required to disclose the cost of 
that insurance. unless, of course. the premiums 
are included in the “amount financed, in which 
case it would have to be disclosed under § 226.8 
(c)(4) or (d)(1), as the case may be, 

5/26/69 
SECTION 226.5 


SECTION 226.501—USE OF RANGES OR 
BRACKETS TO DETERMINE PERIODIC 
RATE OF FINANCE CHARGE ON 
OPEN END ACCOUNTS 
Section 226.5(a) (1) of Regulation Z, in effect. 
gives a creditor the option in certain circumstances 
of stating (1) two or more separate annual per- 
centage rates (e.g., the rate on a $700 balance 
might be stated as 18% on balance to $500 and 
12% on balance over $500), or (2) asingle annual 
percentage rate determined by the “quotient 
method” resulting from applying the rates to a 
total balance (e.g., in the example above, an annual 

percentage rate of 16% % ona $700 balance). 
Section 226.5(a)(2), which relates to the use 

of ranges or brackets to compute periodic finance 

charges, does not prevent a creditor who uses such 

brackets from exercising the options referred to in 

section 226.5(a)(1). 

4/2/69 
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SECTION 226.502—-ANNUAL PERCENTAGE 
RATE ON SINGLE ADD-ON RATE 
TRANSACTIONS 

The application of a single add-on rate to trans- 
actions of varying maturities, when converted to 
an annual percentage rate determined by the ac- 
tuarial method, results in minor variations. Such 
annual percentage rate variations on maturities up 
to 60 months are so insignificant that separate com- 
putations are unwarranted, 

The question arises as to whether a creditor may 
disclose a single annual percentage rate on all such 
transactions based upon the highest rate which will 
arise from the application of the same single add- 
on rate to each of such transactions. 

When the same add-on rate is applied to all 
transactions within a range of maturities up to 60 
months, and provided that all payments on each 
transaction are equal in amount and due at equal 
intervals of time within the limits provided by 
§ 226.5(d). a single annual percentage rate may 
be disclosed, in which case it shall be the highest 
annual percentage rate that may be applicable to 
any such transactions. 


5/26/69 


SECTION 226.503—MINOR IRREGULARITIES— 
MAXIMUM IRREGULAR PERIOD LIMITS 
Section 226.5(d) specifies certain minimums 
in determining what minor irregularities in first 
payment periods may be disregarded in determin- 
ing the annual percentage rate. The question arises 
as to what maximum limits for such periods would 
still permit the irregular periods to be considered 
regular in computing the annual percentage rate. 
If the period from the date on which the finance 
charge begins to accrue and the date the final pay- 
ment is due is not less than three months in the 
case of weekly payments, six months in the case 
of biweekly or semimonthly payments, or one year 
in the case of monthly payments, the maximum 
interval of time from the date the finance charge 
begins to accrue to the date the first payment is 
due is as follows: 
(1) in the case of weekly payments, 12 days; 
(2) in the case of biweekly or semimonthly pay- 
ments, 25 days; 
(3) in the case of monthly payments, 50 days 
If the period from the date on which the finance 
charge begins to accrue and the date the final 
payment is due is less than three months in the 
case of weekly payments, six months in the case 
of biweekly or semimonthly payments, or one 
year in the case of monthly payments, the maxi- 
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mum interval of time from the date the finance 
charge begins to accrue to the date of the first pay- 
ment is due is as follows: 

(1) in the case of weekly payments, 10 days; 
(2) in the case of biweekly or semimonthly pay- 
ments, 21 days; i 

(3) in the case of monthly payments, 42 days. 


6/10/69 
SECTION 226.6 


SECTION 226.601—OVERSTATEMENT OF 
ANNUAL PERCENTAGE RATE 


Section 226.6(h) of Regulation Z provides that 
in certain circumstances the disclosure of an an- 
nual percentage rate which is greater than that 
required to be disclosed under the Regulation 
does not in itself constitute a violation of the 
Regulation. Under this section may a disclosure 
regarding an annual percentage rate (e.g. “the an- 
nual percentage rate does not exceed 18%") be 
preprinted on a contract or periodic statement and 
comply with disclosure requirements when the 
actual rate will at times be lower (e.g. 15%) for 
some transactions? 

Section 226.5 specifies the methods which shall 
be employed in determining annual percentage 
rates. Section 226.6(h) is not intended to provide 
an alternative to these requirements, ‘but is merely 
to provide appropriate relief to a creditor who 
overstates accidentally. Any disclosure of an an- 
nual percentage rate whether preprinted or other- 
wise which overstates the annual percentage rate 
determined in accordance with section 226.5 
other than through inadvertence does not com- 
ply with requirements. 


4/2/69 


SECTION 226.602—TRANSITION: PERIOD— 
USING EXISTING FORMS, SUITABLY 
ALTERED OR SUPPLEMENTED 


Section 226.6(k) of Regulation Z provides that, 
in some circumstances, if a creditor has been un- 
able to obtain needed new printed forms by July 
1, 1969, he may use existing forms until new ones 
are obtained, but not later than December 31, 
1969, In such instances, the existing forms must 
be suitably altered or supplemented to make nec- 
essary disclosures clearly and conspicuously. The 
requirement that existing forms be supplemented 
is met by attachments or enclosures. 

Also in some instances, creditors encounter un- 
avoidable delays in obtaining necessary equipment 
or computer programs needed to: utilize new 
printed forms. Such delays can produce prob- 


lems comparable to those involved in delays in 
obtaining printed forms. In such a situation, a 
creditor, under § 226.6(k), may continue to use 
existing forms until the means of utilizing the 
new forms are available, but in no event Jater 
than December 31, 1969, and subject, of course, 
to the conditions applicable under § 226.6(k): 
namely, that the creditor must have taken bona 
fide steps prior to July 1. 1969, to obtain the 
necessary equipment or computer programs. and 
the existing forms must be “altered or supple- 
mented as necessary to assure that all of the 
items of information the creditor is required to 
disclose are set forth clearly and conspicuously.” 


4/2/69 


SECTION 226.603—DISCLOSURES IN 
TRANSACTION INVOLVING MULTIPLE 
CUSTOMERS 


Section 226.6(e) states the general rule that. 
except in the case ‘of a rescindable transaction 
under § 226.9, where there are multiple cus- 
tomers in a transaction, the creditor is only re- 
quired to make disclosures to one of them. How- 
ever. in determining which customer shall receive 
gisclosures, the creditor may not select a cus- 
tomer who is secondarily liable, such as an en- 
dorser, comaker (when designated as surety), 
guarantor. or a similar party. This does not pro- 
hibit the creditor from also furnishing disclosures 
to such persons who are secondarily liable. 


4/2/69 


SECTION 226.604—INCONSISTENT STATE 
REQUIREMENTS 


Section 226.6(b) of Regulation Z indicates types 
of State law requirements that are inconsistent 
with Regulation Z, and § 226.6(c) indicates the 
methods of dealing with such inconsistent require- 
ments of State law, 

Whether State laws are inconsistent with Regu- 
lation Z necessarily depends on the nature of the 
State laws. Section 226.6(b) (1) provides that State 
law is inconsistent to the extent that it “requires 
a creditor to make disclosures different from the 
requirements of this part with respect to form, 
content, terminology. or time of delivery.” This 
refers to disclosures of the kinds of information 
covered by Regulation Z, and nor to other or 
collateral information such as a statement telling 
the customer that he should read the contract 
carefully. or that there should be no blanks in the 
contract. Similarly, it does not refer to headings 
that State law may require on a contract such as 
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“Retail Installment Contract.” Similarly, a speci- 
fication in a State law that certain size type must 
be used is not necessarily inconsistent with the 
requirements of Regulation Z. 


4/22/69 


SECTION 226.605—RATE CHARTS AND 
TABLES UNAVAILABLE 


Subject to certain conditions, § 226.6(f) of 
Regulation Z permits a creditor to use an estimate 
or approximation of information when the in- 
formation is “unknown or not available to the 
creditor, and the creditor has made a reasonable 
effort to ascertain it.” 

It appears that some creditors who require 
special charts or tables in order to operate with 
necessary efficiency in compliance with Regula- 
tion Z. and who have placed orders for such 
charts or tables with suppliers of them, may be 
unable to obtain such charts or tables by July 1. 
1969, the effective date of Regulation Z. 

In the circumstances indicated, when the neces- 
sary charts or tables have been ordered prior to 
July 1, 1969, and are temporarily unavailable to 
a creditor who has thus made a reasonable effort 
to obtain them, § 226.6(f) permits the creditor to 
use an estimate or approximation of the annual 
percentage rate and other information during the 
interim until they become available, subject, of 
course, to the other requirements of that para- 
graph, 


6/20/69 
SECTION 226.7 


————— 


SECTION 226.701—PERIODIC STATEMENTS— 
FINANCE CHARGE RESULTING FROM MORE 
THAN ONE PERIODIC RATE 


Section 226.7(b) (4) of Regulation Z requires 
that a periodic statement for open end credit 
show the amount of any finance charge, and that 
the statement also itemize and identify that por- 
tion of the finance charge that is due to applica- 
tion of one or more periodic rates and that por- 
tion due to any other charge such as minimum, 
fixed. check service, transaction, activity. or simi- 
lar charge. 

This does not require the statement to state 
separately the portions of a finance charge duc 
to application of two or more periodic rates. For 
example, if a creditor charges 1%2% per month 
on the first $500 of a balance and 1% per month 
on amounts over $500, the monthly charge on a 
$600 balance would be $8.50, which must be 
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shown. However, it would not be necessary to 
itemize the two components ($7.50 and $1.00) 
of the $8.50 charge. Under section 226.7(b) (5), 
the periodic rates that may apply to the account, 
and the applicable range of balances must, of 
course, be shown, but this could be preprinted. 


4/2/69 


SECTION 226.702—LOCATION OF 
STATEMENT OF HOW THE BALANCE 
WAS DETERMINED 


Section 226.7(b) (8) requires the creditor of an 
open end credit account to disclose on the periodic 
statement, “the balance on which the finance 
charge was computed, and a statement of how 
that balance was determined.” Under § 226.7(c) 
which relates to the location of disclosures there 
is no specific reference to the placement of the 
“statement of how that balance was determined” 
when separated from the balance to which it re- 
lates. The question arises as to where, under such 
circumstances, this required statement shall ap- 
pear on the periodic statement. 

If separated from the balance to which it re- 
lates, the required statement of how the balance 
was determined may be placed on the face of the 
periodic statement, the reverse side of the periodic 
statement, or on an enclosed supplement; how- 
ever, where such statement and balance do not 
appear together, the statement shall make clear 
the balance to which it refers. 


4/22/69 


SECTION 226.703—FINANCE CHARGE BASED 
ON AVERAGE DAILY BALANCE IN OPEN 
END CREDIT ACCOUNTS 

Section 226.7(b) (8) requires that periodic state- 
ments for open end accounts shall disclose, among 
other things, “The balance on which the finance 
charge was computed, and a statement of how 
that balance was determined.” In some instances, 
creditors compute a finance charge on the average 
daily balance by application of a monthly periodic 
rate. In such case, this information is adequately 
disclosed if the statement gives the amount of 
the average daily balance on which the finance 
charge was computed, and also states how the 
balance is determined. In other instances, the fi- 
nance charge is computed on the balance each 
day by application of a daily periodic rate and 
such charges are accumulated and debited to the 
account in a single amount for the billing cycle. 
The question arises whether the periodic state- 


ment must show for each day of the billing cycle 
a balance on which a finance charge was com- 
puted. : 

If a daily periodic rate is used, the ‘balance to 
which it is applicable shall be stated as follows: 

(1) A balance for each day in the billing 
cycle; or : 

(2) The sum of the daily balances ‘during the 
billing cycle, or 

(3) The average daily balance during the billing 
cycle in which case the creditor shall state on the 
face of the periodic statement, its reverse side, 
or on an enclosed supplement that the average 
daily balance is multiplied by the number of days 
in the billing cycle and the periodic rate applied 
to the product to determine the amount of the 
finance charge. f 

In each case the annual percentage rate shall 
be determined and disclosed by multiplying the 
daily periodic rate by 365. 
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SECTION 226.704—ANNUAL PERCENTAGE 
RATE COMPUTATION WHERE TRANSACTION 
CHARGES ARE IMPOSED ON OPEN 
END CREDIT ACCOUNTS 
Section 226.7(b)(6) prescribes the method by 
which an annual percentage rate is computed 
where the creditor of the open end credit account 
imposes finance charges with respect to specific 

transactions during the billing cycle. 

In determining the denominator of the fraction 
under § 226.7(b)(6), n0 amount will be used 
more than once when adding the sum of the 
balances to which periodic rates apply to the sum 
of the amounts financed to which specific trans- 
action charges apply. In every case the full amount 
of transactions to which specific transaction 
charges apply shall be included in the denominator. 
Other balances or parts of balances: shall be in- 
cluded according to the manner in which a periodic 
rate is applied, as illustrated in the following 
examples of accounts on monthly billing cycles: 


1. Previous balance—none 
A specific transaction of $100 occurs on first 
day of the billing cycle. 
The average daily balance is $100. 
A specific transaction charge of 3% is ap- 
plicable to the specific transactions. 
The periodic rate is 112% applicable to the 
average daily balance. : 
The numerator is the amount of the finance 
charge, which is $4.50. 


The denominator is the amount of the trans- 
action (which is $100), plus the amount by 
which the balance to which the periodic rate 
applies exceeds the amount of specific trans- 
actions (such excess in this case is 0), totaling 
$100. 

The annual percentage rate is the quotient 
(which is 4.5% ) multiplied by 12 (the number 
of months in a year), i.e. 54%. 


. Previous balance—$100 
A specific transaction of $100 occurs at mid- 
point of the billing cycle. 
The average daily balance is $150. 
A specific transaction charge of 3% is appli- 
cable to the specific transaction. 
The periodic rate is 112% applicable to the 
average daily balance. 
The numerator is the amount of finance charge, 
which is $5.25. 
The denominator is the amount of the trans- 
action (which is $100), plus the amount by 
which the balance to which the periodic rate 
applies exceeds the amounts of specific trans- 
actions (such excess in this case is $50), total- 
ing $150. 
As explained in example 1, the annual per- 
centage rate is 3.5% x12= 42%. 


_ If, in example 2, the periodic rate applies only 
to the previous balance, the numerator is $4.50 
and the denominator is $200 (the amount of 
the transaction, $100, plus the balance to which 
only the periodic rate is applicable, the $100 
previous balance). 

As explained in example 1, the annual per- 
centage rate is 2.257% x 12 = 27%. 


. If, in example 2, the periodic rate applies only 
to an adjusted balance (previous balance less 
payments and credit) and the customer made a 
payment of $50 at midpoint of billing cycle, the 
numerator is $3.75 and the denominator is $150 
(the amount of the transaction, $100, plus the 
balance to which only the periodic rate is ap- 
plicable, the $50 adjusted balance). As ¢xX- 
plained in example 1, the annual percentage 
rate is 2.5% x 12 = 30%. 


. Previous balance—$100 
A specific transaction (check) of $100 occurs 
at the midpoint of the billing cycle. 
The average daily balance is $150. 
The specific transaction charge is 25 cents per 
check. The periodic rate is 112% applied to the 
average daily balance. The numerator is the 
amount of the finance charge, which is $2.50, 
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and includes the 25 cents check charge and the 
$2.25 resulting from the application of the 
periodic rate. The denominator is the full 
amount of the specific transaction (which is 
$100) plus the amount by which the average 
daily balance exceeds the amount of the specific 
transaction (which in this case is $50), total- 
ing $150. As explained in example 1, the 

annual percentage rate would be 124% x 12 

= 20%. 

Regardless of such method of computation, the 
annual percentage rate to be disclosed shall be not 
less than the periodic rate multiplied by the num- 
ber of periods in a year or the rate as may other- 
wise be determined under § 226.5(a). 
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SECTION 226.8 


SECTION 226.801—LOCATION OF 
DISCLOSURES WHEN CONTRACT, SECURITY 
AGREEMENT, AND EVIDENCE OF 
TRANSACTION ARE COMBINED IN A 
SINGLE DOCUMENT 

Some creditors incorporate the terms of a con- 
tract, a security agreement, and evidence of a 
transaction in a single document. These documents 
are designed for processing by mechanical and 
electronic equipment. If all of the required dis- 
closures under § 226.8 should be placed on the 
face of such a document, the creditor will be un- 
able to utilize conventional accounting and record 
keeping equipment because of the size of the re- 
sulting document. The question arises as to whether 
required disclosures may be made on the face and 
the reverse side of such a document. 

Where a creditor elects to combine disclosures 
with the contract, security agreement, and evi- 
dence of a transaction in a single document, the 
disclosures required under § 226.8 shall, in ac- 
cordance with § 226.6, be made on the face of 
that document, on its reverse side, or on both 
sides, provided that the amount of the finance 
charge and the annual percentage rate shall 
appear on the face of the document, and, if the 
reverse side is used, the printing on both sides of 
the document shall be equally clear and conspicu- 
ous, both sides shall contain the statement, 
“NOTICE: See other side for important informa- 
tion,” and the place for the customer's signature 
shall be provided following the full content of the 
document. 
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(c) Penalties and liabilities. Section 112 of the 
Act provides for criminal liability for willful and 
knowing failure to comply with any requirement 
imposed under the Act and ‘this Part, and section 
130 of the Act provides for civil liability on the 
part. of any creditor who fails to disclose any in- 
formation required under Chapter 2 of the Act 
and under the corresponding provisions of this 
Part. Pursuant to section 108 of the Act, viola- 
tions of the Act or this Part constitute violations 
of ‘other Federal laws which may provide further 
penalties. 


SECTION 226.2—DEFINITIONS AND 
RULES OF CONSTRUCTION 


For ‘the purposes of this Part, unless the context 
indicates otherwise, the following definitions and 
rules of construction apply: 

(a) “Act” refers to the Truth in Lending Act 
{itle I of the Consumer Credit Protection Act). 

(&b) “Advertisement” means any commercial 
message in any newspaper, magazine, leaflet, flyer 
or catalog, on radio, television or public address 
system, in direct mail literature or other- printed 
material, on any interior or exterior sign or dis- 
play, in any window display, in any point-of-trans- 
action literature or price tag which js delivered or 
made ‘available to a customer or prospective cus- 
tomer in any manner whatsoever. 

(c) “Agricultural purpose” means 2 purpost Te- 
Jated to the production, harvest, exhibition, mar- 
keting, transportation, processing, Or manufacture 
of agricultural products by 2 natural person who 
cultivates, plants, propagates, or nurtures those 
agricultural products. “Agricultural products” in- 
cludes agricultural, horticultural, viticultural, and 
dairy ‘products, ‘livestock, wildlife, poultry, bees, 
forest products, fish and shellfish, and any products 
thereof, including processed and manufactured 
products, and any and all products raised Or pro- 
duced. on farms and any processed or manufac- 
tured products thereof. 

(d) “Amount financed” means the amount of 
credit of which the customer will have the actual 
use determined in accordance with paragraphs 
(c)(7) and (d)(1) of § 226.8. 

©) « e rate” means the annual 
percentage rate, of finance charge determined. in 
accordance with § 226.5. 

(f) “Arrange for the 
to provide or offer to provide 


of credit” means 
consumer credit 


. Such intervals may be considered 


4 
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by another person 
nship pursuant ta 
credit receives 
or other con- 
sideration for such knowledge of 
the credit terms and p: 
° 
with the extension of cr 
honoring a credit card or similar device where 
no finance charge is imposed at the time of that 
transaction. 

(g) “Billing cycle” means the time interval be- 
tween regular periodic billing statement dates. 
equal intervals 
of time unless a. billing date varies more than 
4, days from the regular date. 

(h) “Board” refers to the Board of Governors 
of the Federal Reserve System. 

(i) “Cash price” means the price at which the 
creditor offers, in the ordinary course of business, 
to sell for cash the property or services which are 
the subject of a consumer. credit transaction. It 
may include the cash price of accessories Or SeIV- 
ices related to the sale such as delivery, installa- 
tion, alterations, modifications, and improvements, 
and may include taxes to the extent imposed on 
the cash sale, but shall not include any other 


“average 
turn” and the 
appear in section 

(k) “Consumer 
extended to a natural person, in which the money, 
property, or service which is the subject of the 
transaction is primarily for personal, family, house- 
hold, or agricultural purposes and for which 
either a finance charge is or may be imposed or 
Which, pursuant to an agreement, is or may be 
payable in more than 4 instalments. “Consumer 
Ioan” is one type of “consumer credit.” 

(1) “Credit” means the right granted by @ 
creditor to a customer to defer payment of debt; 
incur debt and defer its payment, or purchase 

or services and defer payment therefor. 

(bb) of this section.) 
person who in the or-. 
regularly extends or 
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arranges for the extension of consumer credit, or 
offers to extend or arrange for the extension of 
such credit. 

(n) “Credit sale” means any sale with respect 
to which consumer credit is extended or arranged 
by the seller, The term includes any contract in 
the form of a bailment or lease if the bailee or 
lessee contracts to pay as compensation for use a 
sum. substantially equivalent to or in excess of 
the aggregate value of the property and services 
involved and it is agreed that the bailee or lessee 
will become, or for no other or for-a nominal 
consideration has the option to become, the owner 
of the property upon full compliance with his 
obligations under the contract. 

(0) “Customer” means a natural person to 
whom consumer. credit is offered or to whom it 
is or will be extended, and includes a comaker, 
endorser, guarantor, or surety for such natural 
person who is or may be obligated to repay the 
extension of consumer credit. 

(p) “Dwelling” means a residential-type struc- 
ture which is real property and contains one or 
more family housing units, or a residential con- 
dominium unit wherever situated. 

(q) “Finance charge” means the cost of credit 
determined in accordance with § 226.4. 

(t) “Open end credit” means consumer: credit 
extended on an account pursuant to a plan under 
which (1) the creditor may permit the customer to 
make purchases or obtain loans, from time to time, 
directly from the creditor or indirectly by use of 
2 credit card, check, or other device, as the plan 
may provide; (2) the customer has the privilege of 
paying the balance in full or in instalments; and 
(3) a finance charge may be computed by the 
creditor from time to time on an outstanding 
unpaid balance, The term does not include nego- 
tiated advances under an open end real estate 
mortgage or a letter of credit. 

(s) “Organization”: means a corporation, trust, 
estate, partnership, cooperative, association, gov- 
ernment, or governmental subdivision, agency, or 
instrumentality. 

(t) “Period” means a day, week, month, or 
other subdivision of a year. 

(u) “Periodic rate” means a percentage rate of 
finance charge which, under an open end credit 
plan, is or may be imposed by a creditor against 
a balance for a period, (See also § 226.5(a)(3).) 

(v) “Person” means a natural person or an or- 
ganization. 


(w) “Real property” means property which is 
real property under the law of the State in which 
it is located. 

(x) “Real property transaction” means an ¢x- 
tension of credit in connection with which a secur- 
ity interest in real property is or will be retained 
or acquired. 

(y) “Residence”, means any real property in 
which the customer resides or expects to reside. 
The term includes a parcel of land'on which the 
customer resides or expects to reside. 

(z) “Security interest” and “security” mean any 
interest in property which secures payment. or 
performance of an obligation. The terms include, 
but are not limited to, security interests under the 
Uniform Commercial Code, real property mort- 
gages, deeds of trust, and other consensual or con- 
fessed liens whether or not recorded, mechanic’s, 
materialmen’s, artisan’s, and other’ similar liens, 
vendor’s liens in both real and personal property, 
the interest of a seller in a contract for the sale 
of real property, any lien on property arising by 
operation of law, and any interest in a lease when 
used to secure payment or performance of an 
obligation. 

(aa) “State” means any State, the District of 
Columbia, the Commonwealth of Puerto Rico, and 
any territory or possession of the United States. 

(bb) Unless the context indicates otherwise, 
“credit” shall be construed to mean “consumer 
credit,” “loan” to mean “consumer loan,” and 
“transaction” to mean “consumer credit trains- 
action.” i 

(cc) A transaction shall be considered consum- 
mated at the time a, contractual relationship is 
created between a creditor and a customer ir- 
respective of the time of performance of cither 
party. 

(dd) Captions and catchlines are intended solely 
as aids to convenient reference, and no inference 
as to the intent of any provision of this part may 
be drawn from them. 


SECTION 226.3—EXEMPTED 
‘TRANSACTIONS | 


This-Part does not apply to the following: 

(a) Business or governmental credit. Extensions 
of credit to organizations, including governments, 
or for business or commercial purposes, other 
than agricultural purposes. 


‘REGULATION Z 


§ 226.4 


TREGUEATION 6 


~~ 


(b) Certain transactions in security or commodi- 
ties accounts. Transactions in securities or com- 
modities accounts with a broker-dealer tegistered 
with the Securities and Exchange Commission. 

(c) Non-real property credit over $25,000. 
Credit transactions, other than real property trans- 
actions, in which the amount financed? exceeds 
$25,000, or in which the transaction is pursuant 
to an express written commitment by the creditor 
to extend credit in excess of $25,000. 

(d) Certain public utility bills. Transactions 
under public utility tariffs involving services pro- 
vided through pipe, wire, or other connected fa- 
cilities, if the charges for such public utility serv- 
ices, the charges for delayed payment, and any 
discount allowed for early payment are filed with, 
reviewed by, or regulated by an agency of the 
Federal Government, a State, or a political sub- 
division thereof. 


SECTION 226.4—DETERMINATION OF ~ 
FINANCE CHARGE 


(a) General rule. Except as otherwise provided 
in this section, the amount of the finance charge 
jn connection with any transaction shall be de- 


termined as the sum of all charges, payable di- 
rectly or indirectly by the customer, and: imposed 
directly or indirectly by the creditor as an inci- 
dent to or as 2 condition of the extension of 
credit, whether paid or payable by the customer, 
the seller, or any other person on behalf of the 
customer to the creditor or to a third party, in- 
cluding any of the following types of charges: 

(1) Interest, time price differential, and any 
amount payable under 3 discount or other system 
of additional charges. 

(2) Service, transaction, activity, or carrying 
charge.* 

(3) Loan fee, points, finder’s fee, or similar 
charge. ‘ 

(4) Fee for. an appraisal, investigation, or 
credit report. . 

(5) Charges or premiums for credit life, acci- 
dent, health, or loss of income insurance, written 


2For this purpose, the amount financed is the amount 
which is required to be'disclosed under § 226.8 (c)(7), or 
(4)(1), as applicable, or would be so required if the 
transaction were subject to this Part. 

2 These charges include any charges imposed by the 
creditor in connection with a checking account to the 
extent that such charges exceed any charges the customer 
js required to pay in connection with such an account 
when it is not being used to extend credit. 


jn. connection’ with * any credit transaction unless 
(i) the insurance coverage is not required by 
the creditor and this fact is clearly and con- 
spicuously disclosed in writing to the customer; 
and 
(ii) any customer desiring such insurance cov- 
erage gives specific dated and separately signed 
affirmative written indication of such desire 
after receiving written disclosure to him of the 
cost of such insurarice. 

(6) Charges or premiums for insurance, written 
in connection with‘ any credit transaction, against 
loss of or damage to property or against liability 
arising out of the ownership or use of property, 
unless a clear, conspicuous, and specific statement 
in writing is furnished by the creditor to the cus- 
tomer setting forth the cost of the insurance if 
obtained from or through the creditor and stating 
that the customer may choose the person through 
which the insurance is to be obtained.® 

(7) Premium or other ‘charge for any other 
guarantee or insurance protecting the creditor 
against’ the customer’s default or other credit loss.. 

(8) Any charge imposed by a creditor upon 
another creditor for purchasing or accepting an 
obligation of a customer if the customer is re- 
quired to pay any part of that charge in cash, as, 
an addition to the obligation, or as a deduction 
from the proceeds of the obligation. | 

(6) Itemized charges excludable. If itemized and 
disclosed to the customer, any charges of the fol- 
lowing types need not be included in the finance 
charge: 

(1), Fees and charges prescribed by Jaw which 
actually are or will be paid to public officials for 
determining the existence of or for perfecting or 
releasing or satisfying any security related to the 
credit transaction. 

3A policy. of insurance owned by the customer, which 
is assigned to the creditor or otherwise made payable to 
the creditor to satisfy a requirement imposed by the 

insurance “written in connection with” 
the policy was not purchased by the 
of being used in connection with 


is assigned to the 
the creditor to satisfy 
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(2) The premium payable for any insurance in 
lieu of perfecting any security interest otherwise 
required by the creditor in connection with the 
transaction, if the premium does not exceed the 
fees and charges described in subparagraph (1) 
of this paragraph which would otherwise be pay- 
able. 

(3) Taxes not included in the cash price. 

(4) License, certificate of title, and registration 
fees imposed by law. 

(c) Late payment, delinquency, default, and 
reinstatement charges. A late payment, delin- 
quency, default, reinstatement, or other such 
charge is not a finance charge if imposed for actual 
unanticipated late payment, delinquency, default 
or other such occurrence. 

(d) Overdraft charges. A charge imposed by a 
bank for paying checks which overdraw or in- 
crease an overdraft in a checking account is not 
a finance charge unless the payment of such 
checks and the imposition of such finance charge 
were previously agreed upon in writing. 

(c) Excludable charges, real property trans- 
actions. The following charges in connection with 
any real property transaction, provided they are 
bona fide, reasonable in amount, and not for the 
purpose of circumvention or evasion of this Part, 
shall not be included in the finance charge with 
respect to that transaction: 


(1) Fees or premiums for title examination, ab- 
stract of title, title insurance, or similar purposes 
and for required related property surveys. 

(2) Fees for preparation of deeds, settlement 
statements, or other documents, 

(3) Amounts required to be placed or paid into 
‘an escrow or trustee account for future payments 
of taxes, insurance, and water, sewer, and land 
Tents, 

(4) Fees for notarizing deeds and other docu- 
ments. 

(5) Appraisal fees. 

(6) Credit reports. 


(f) Prohibited offsets. Interest, dividends, or 
other income received or to be received by: the 
customer on deposits or on investments in real 
or personal property in which a creditor holds a 
security interest shall not be deducted from the 
amount of the finance charge or taken -into con- 
sideration in computing the annual percentage 
rate, 


(g) Demand obligations. Obligations other than 
those debited to an open end credit account which 
are payable on demand shall be considered to have 
a maturity of one-half year for ‘the purpose of 
computing the amount of the finance charge and 
the annual percentage rate, except that where 
such an obligation is alternatively payable upon 
2 stated maturity, the stated maturity shall be 
used for the purpose of such computations. 

(h) Computation of insurance premiums. If any 
insurance premium is required to be included as 
a part of the finance charge, the amount to be 
included shall be the premium for coverage ¢x- 
tending over the period of time the creditor will 
require the customer to maintain’ such insurance. 
For this purpose, rates and classifications appli- 
cable at the time the credit is extended shall be 
applied over the full time during! which coverage 
is required, unless the creditor knows or has reason 
to know that other rates or classifications will be 
applicable, in which case such other rates or classi- 
fications shall be used: to the extent appropriate. 


SECTION 226.5—DETERMINATION OF 
ANNUAL PERCENTAGE RATE 

(a) General rule—open end credit accounts, 
The annual percentage rates for open end credit 
accounts shall be computed so as to permit dis- 
closure with an accuracy at least to the nearest 
quarter of 1 per cent. Such rate or rates shall be 
determined in accordance with $ 226.7(a)(4) for 
purposes of disclosure before opening an account, 
§ 226.10(c)(4) for purposes of advertising, and in 
the following manner for purposes of disclosure 
on: periodic statements: 

(1) Where the finance charge is exclusively the 
product of the application of one ‘or more periodic 
rates 
@ by multiplying each periodic rate by the 

number of periods in a year; or 

(ii) at the creditor’s option, if the finance 
charge is the result of the application of two 
or more periodic rates, by dividing the total 
finance charge for the billing cycle by the sum 
of the balances to which the periodic rates were 
applied and multiplying the quotient (expressed 
as a percentage) by the number of billing cycles 
in a year. 

(2) Where the creditor imposes all periodic 4i- 
nance charges in amounts based on specified 
ranges or brackets of balances, the periodic rate 


shall be determined by dividing the amount of the 
finance charge for the period by the amount of 
the median balance within the range oF bracket 
of balances to which it is applicable, and the an- 
nual percentage rate shall be determined by multi- 
plying that periodic rate (expressed as a percent. 
age) by the number of periods in a year. Such 
ranges or brackets of balances shall be subject 
to the limitations prescribed in subdivision (iv) of 
paragraph (c) (2) of this section. 

(3) Where the finance charge is or includes 2 
minimum, fixed, or other charge not duc to the 
application of a periodic rate, and 

@ exceeds 50 cents for 2 monthly or longer 
billing cycle, or the pro rata part of 50 cents 
for 2 billing cycle shorter than monthly, by 
dividing the total finance charge for the billing 
cycle by the amount of the balance to which 
applicable and multiplying the quotient (ex- 
pressed as 2 percentage) by the number of 
billing cycles in a year; OF 

(ii) does not exceed 50 cents for 2 monthly 

or longer billing cycle, or the pro rata part of 50 
cents for 2 billing cycle shorter than monthly, 
by multiplying each app icable periodic rate by 
the number of periods in a year, irrespective of 
the imposition of such minimum, fixed, or other 
charge. 

(6) General role—other credit. Except as other- 
wise provided in this section, the annual percent- 
age rate applicable to any extension of credit, 
other than open end credit, shall be that nominal 
annual percentage rate determined as follows: 

(1) In accordance with the actuarial method of 
computation so that it may be disclosed with an 
accuracy at least to the nearest quarter of 1 per 
cent. The mathematical equation and technical 
instructions for determining the annual percentage 
rate in accordance with the requirements of this 
paragraph are set forth in Supplement I to Regula- 
tion Z which is incorporated in this Part by refer- 
ence. Supplement I to Regulation Z may be ob- 
tained from any Federal Reserve Bank or from 
the Board in Washington D.C., 20551, upon 
written request. 

(2) At the option of the creditor, by applica- 
tion of the United States Rule so that it may be 
disclosed with an accuracy at least to the nearest 
quarter of 1 per cent. Under this rule, the finance 
charge is computed on the unpaid balance for 
the actual time the balance gemains unpaid -and 
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if the amount of a payment is insufficient to pay 
the accumulated finance charge, the unpaid ac- 
cumulated finance charge continues to accumulate 
to be paid from the proceeds of subsequent pay- 
ments and is not added to the amount financed. 

(c) Charts and tables. (1) The Regulation Z 
Annual Percentage Rate Tables produced by the 
Board may be used to determine the annual per- 
centage rate, and any such rate determined from 
these tables in accordance with instructions con- 
tained therein will comply with the requirements of 
this section. Volume I contains table FRB—100-M 
covering 1 to 60 monthly payments, table FRB— 
200-M. covering 61 to 420 monthly payments, 
table FRB—300-M covering 121 to 480 monthly 
payments, and table FRB—100-W covering 1 to 
104 weekly payments. Volume I also contains 
instructions for use of the tables in regular trans- 
actions and most irregular transactions which in- 
volve only odd first and final payments and odd 
first payment periods. Volume II contains factor 
tables and instructions for their use in connection 
with the tables in Volume I in the computation of 
annual percentage rates in any type of irregular 
payment or payment period transaction and in 
transactions involving multiple advances. Each 
volume is available from the Board in Washing- 
ton, D.C., 20551, and the Federal Reserve Banks. 

(2) Any chart or table other than the Board’s 
Regulation Z Annual Percentage Rate Tables also 
may be utilized for the purpose of determining the 
annual percentage rate provided: 

@ It is prepared in accordance with the 
general rule set forth in paragraph (b)(1) or (2) 
of this-section; 

Gi) It bears the name and address of the per- 
son responsible for its production, an identifica- 
tion number assigned to it by that person which 
shall be the same for each chart or table so 
produced with like numerical content and con- 
figuration and, if prepared for use in connection 
with irregular transactions, an identification of 
the method of computation (“Actuarial” or 
“U.S. Rule”); 

(ai) Except as provided in subdivision (iv) of 
this subparagraph, it permits determination of 
the annual percentage rate to the nearest one- 

for the range of rates 
covered by 

(iv) If applicable to ran 
balances, it discloses the amount of 
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charge and the annual percentage rate on the 
median balance within each range or bracket 
of balances where a creditor imposes the same 
finance charge for all balances within a speci- 
fied range or bracket of balances, and provided 
further that if the annual percentage rate deter- 
-mined on the median balance understates the 
annual percentage rate determined on the lowest 
balance in that range or bracket by more than 

8 per cent of the rate on the lowest balance, 

then the annual percentage rate for that range 

or bracket shall be computed upon any balance 

Jower than the median balance within that range 

so that any understatement will not exceed 

8 per cent of the -rate on the lowest balance 

within that range or bracket of balances. 

(3) In the event an error in disclosure of the 
amount of a finance charge or an annual per 
centage rate occurs because of a corresponding 
error in a chart or table acquired or produced in 
good faith by the creditor, that error in disclosure 
shall not, in itself, be considered a violation of: 
this Part provided that upon discovery of the 
error, that creditor makes no further disclosure 
based on that chart or table and promptly notifies 
the Board or a Federal Reserve Bank in writing 
of the error and identifies the inaccurate chart or 
table by giving the name and address of the person 
responsible for its production and its identification 
number. 

(4) Minor irregularities, In determining the an- 
- nual percentage rate a creditor may, at his option, 
consider the payment irregularities set forth in 
this paragraph as if they were regular in amount 
or time, as applicable, provided that the trans- 
action to which they relate is otherwise payable in 
equal instalments scheduled at equal intervals, 

(1) If the period from the date on which the 
finance charge begins to accrue and the date the 
final payment is due is not less than 3 months in 
the case of weekly payments, 6 months in the case 
of biweekly or semimonthly payments, or 1 year 
in the case of monthly payments, either or both 
of the following: 

(i) The amount of 1 payment other than any 
downpayment is not more than 50 per cent 
greater nor 50 per cent less than the amount of a 
regular payment; or 

(ii) The interval between the date on which 
the finance charge begins to accrue and the date 
the first payment is due is not less than 5 days for 


an obligation otherwise payable in weekly in- 
stalments, not less than 10 days for an obliga- 
tion otherwise payable in biweekly or semi- 
monthly instalments, or not less than 20 days 
for an obligation otherwise payable in monthly 
instalments. 

(2) If the period from the date on which the 
finance charge begins to accrue and the date the 
final payment is due is Jess than 3 months in the 
case of weekly payments, 6 months in the case of 
biweekly or semimonthly payments, or 1 year in 
the case of monthly payments, either or both of 
the following: 

(i) The amount of 1 payment other than any 
downpayment is not more than 25 per cent 
greater nor 25 per cent Jess than the amount of 
a regular payment; or 

(ii) The interval between the date on which 
the finance charge begins to accrue and the 
date the first payment is due is not less than 
6 days for an obligation otherwise payable in 
weekly instalments, not less than 12 days for 
an. obligation otherwise payable in biweekly or 
semimonthly instalments, or not less than 25 
days for an obligation otherwise payable in 
monthly instalments. 

(©) Approximation of annual percentage rate— 
other credit. In an exceptional instance when cir- 
cumstances may Jeave a creditor with no alterna- 
tive but to determine an annual percentage rate 
applicable to an extension of credit other than 
open end credit by a method other than those 
prescribed in paragraphs (b) or (c) of this section, 
the creditor may utilize the constant ratio method 
of computation provided such use is limited to the 
exceptional instance and is not for the purpose of 
circumvention or evasion of the requirements of 
this Part, Any provision of State law authorizing or 
requiring the use of the constant ratio method or 
any method of computing a percentage rate other 
than those prescribed in paragraphs (b) and (c) of 
this section does not justify failure of the creditor 
to comply with the provisions of those paragraphs, 
as applicable. 

SECTION 226.6—GENERAL DISCLOSURE 
REQUIREMENTS 

(a) Disclosures; general rule. The disclosures re- 
quired to be given by this Part shall be made 
clearly, conspicuously, in meaningful sequence, in 
accordance with the further requirements of this 
section, and at the time and in the terminology 


prescribed in applicable sections. Where the terms 
“finance charge” and “annual percentage rate” are 
required to be used, they shall be printed more 
conspicuously than. other terminology required by 
this Part. Except with respect to the requirements 
of § 226.10, all numerical amounts and percent- 
be stated in figures and shall be printed 
equivalent of 10 point type, 

size typewritten. 


spect to di 

law is inconsistent wil 

Act and this Part, within the me 
111(a) of the Act, to the extent that it 

(1) Requires 2 creditor to make disclosures 
different from the requirements of this Part with 
respect to form, content, terminology, or time of 
delivery; 

(2) Requires disclosure of the amount of the 
finance charge determined in any manner other 
than that prescribed in § 226.4; or 

(3) Requires disclosure of the annual percent- 
age rate of the finance charge determined in any 
maiiner other than that prescribed in § 226.5. 

(c) Additional information. At the creditor’s 
option, additional information or explanations may 
be supplied with any disclosure required by this 
Part, but none shall be stated, utilized, or placed 
so as to mislead or confuse the customer or con- 
tradict, obscure, or detract, attention from the 
information required by this Part to be disclosed. 
Any creditor who elects to make disclosures spec- 
ified in any provision of State Jaw which, under 
paragraph (b) of this ‘section, is inconsistent with 
the requirements of the Act and this Part may 

(1) Make such inconsistent .disclosures Om 2& 
separate paper apart from the disclosures made 
pursuant to this Part, or. 

(2) Make such inco: ‘stent disclosures on the 
same statement on which. disclosures required by 
this Part are made; provided: 

() All disclosures required by this Part ap- 
pear separately and above any other disclosures, 

i) Disclosures required by this Part are 
identified by a clear and conspicuous heading 
indicating that they are ‘made ih compliance 
with’Federal law, and 

(iii) All inconsistent disclosures appear s¢pa- 
rately and below 2 conspicuous demarcation. 

Tine, and are identified by a clear and con- 
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spicuous. heading indicating that the statements 
made thereafter are inconsistent with. the dis- 
closure requirements of the Federal Truth in 
Lending Act. 


is more 

creditor shall 
responsible for 
quired by this Part 


tomer. If two or more 

closure, each. creditor 

The disclosures required 

(c) of § 226.8 shall be made by th 


Otherwise disclosures 
under paragraphs (b) and (d) of § 226.8. 

(c) Multiple customers; disclosure to one: In 
any transaction other than 2 transaction which 
may be rescinded under the provisions of § 226.9, 
if there is more than one customer, the creditor 
need furnish a statement of disclosures required 
by this Part to only one of them other than an 
endotser, comaker, guarantor, Or 2 similar party. 

estimate. If at the 


it, the 

an approximati 

the estimate or approximatio 

as such, is reasonable, is based on, the best in- 

formation available to the creditor, and is not 

used for the purpose of circumventing or evading 

requirements of this Part. 

occurrence. If informa- 


of this Part.® 

*Such acts, 

failure ‘of the 

the contract: and such actions, by the 
proper to protect hi 
failure may 


§ 226.7 


REGULATION Z 


eee 


(b) Overstatement. The disclosure of the amount 
of the finance charge or a percentage which is 
greater than the amount of the finance charge or 
percentage required to be disclosed under this 
Part does not in itself constitute a violation of this 
Part: Provided, That the overstatement is not for 
the purpose of circumvention or evasion of dis~ 
closure requirements. 

@) Preservation and inspection of evidence of 
compliance. Evidence of compliance with the re- 
quirements imposed under this Part, other than 
advertising requirements under § 226.10, shall be 
preserved by the creditor for a period of not less 
than 2 years after the date each disclosure is re- 
quired to be made. Each creditor shall, when 
directed by the appropriate administrative enforce- 
ment authority designated in section 108 of the 
Act, permit that authority or its duly authorized 
representative to inspect its relevant records and 
evidence of compliance with this Part. 


(j) Percentage rate as dollars per hundred. 
Prior to January 1, 1971, any rate required under 
this Part to be disclosed as 2 percentage rate may, 
at the option of the creditor, be expressed in the 
form of the corresponding ratio of dollars per 
hundred dollars using the term “dollars finance 
charge per year per $100 of unpaid balance.” (For 
example, an add-on finance charge of 4 per cent 
per year on an obligation payable in 36 equal 
monthly instalments is equivalent to an annual 
percentage rate, rounded to the nearest quarter 
of 1 per cent, of 7.50 per cent which may be 
stated as “$7.50 finance charge per year per $100 
of unpaid balance.”) 


(k) Transition period. Any creditor who can 
demonstrate that be has taken bona fide steps, prior 


to July 1, 1969, to obtain printed forms which are_ 


necessary to comply with requirements of this 
Part may, until such forms are received but in no 
event later than December 31, 1969, utilize exist- 
ing supplies of printed forms for the purpose of 
complying with the disclosure requirements of this 
Part, other than the requirements of paragraph 
(b) of § 226.9: Provided, That such forms are 
altered or supplemented as necessary to assure that 
all of the items of information the creditor is re- 
quired to disclose to the customer are set forth 
clearly and conspicuously. 


SECTION 226.7—OPEN END CREDIT 
ACCOUNTS—SPECIFIC DISCLOSURES 


(a) Opening new accomt. Before the first trans- 
action is made on any open end credit account, the 
creditor shall disclose to the customer in a single 
written statement, which the customer may retain, 
in terminology consistent with the requirements of 
paragraph (b) of this section, each of the follow- 
ing items, to the extent applicable: 

(1) The conditions under which a finance charge 
may be imposed, including an explanation of the 
time period, if any, within which any credit extended 
may be paid without incurring a finance charge. 

(2) The method of determining the balance 
upon which a finance charge may be imposed. 

(3) The method of determining the amount of 
of the finance charge, including the method of 
determining any minimum, fixed, check service, 
transaction, activity, or similar charge, which may 
be imposed as a finance charge. 

(4) Where one or more periodic rates may be 
used to compute the finance charge, each such 
rate, the range of balances to which it is applica- 
ble, and the corresponding annual percentage rate 
determined by multiplying the periodic rate by 
the number of periods in a year. 

(5) If the creditor so elects, the Comparative 
Index of Credit Cost in accordance with § 226.11. 

(© The conditions under which any other 
charges may be imposed, and the method by which 
they will be determined. 

(7) The conditions under which the creditor 
may retain or acquire any security interest in any 
property to secure the payment ‘of any credit ex- 
tended on the account, and a description or identi- 
fication of the type of the interest or interests 
which may be so retained or acquired, 

(8) The minimum periodic payment required. 

(b) Periodic statements required. Except in the 
case of an account which the creditor deems to 
be uncollectable or with- respect to which delin- 
quency collection procedures have been instituted, 
the creditor of any open end credit account shall 
mail or deliver to the customer, for each billing 
cycle at the end of which there is an outstanding 
debit balance in excess of $1 in that account or 
with respect to which a finance charge is imposed, 
a statement or statements which'the customer may 
retain, setting forth in accordance with paragraph 
(©) of ‘this section each of the following items to 
the extent applicable: 


(1) The outstanding, balance in the account at 
the beginning of the billing cycle, using the term 
“previous balance.” 

(2) The amount and date of each extension of 
credit or the date such extension of credit is 
debited to the account during the billing cycle and, 
unless previously furnished, 2 brief identification * 
of any goods or services purchased or other ex- 
tension of credit. 

(3) The amounts credited to the account during 
the billing cycle for, payments, using the term 
“payments,” and for other credits including returns, 
rebates of finance charges, and adjustments, using 
the term “credits,” and unless previously furnished, 
a brief identification * of each of the items included 
jn such other credits. 

(4) The amount of any finance charge, using 
the term “finance charge,” debited to the account 
during the billing cycle, itemized and identified ta 
show the amounts, if any, due to the application 
of periodic rates and the amount of any other 
charge included in the finance charge, such as a 
minimum, fixed, check service, transaction, ac- 
tivity, or similar charge,® using appropriate de- 
scriptive terminology. 

(5) Each periodic rate, using the term “periodic 
rate” (or “rates”), that may be used to compute 
the finance charge (whether or not applied during 
the billing cycle), and the range of balances to 
which it is applicable. 

(6) The annual percentage rate or rates deter- 
mined under § 226.5(a), using the term “annual 
percentage rate” (or “rates”), and, where there is 
more than one rate, the amount of the balance to 
which each rate is applicable. Where the creditor 
of the open end credit account imposes finance 
charges with respect to specific transactions dur- 
ing the billing cycle, such charges shall be com- 
bined with all other finance charges imposed 
during the billing cycle, and the annual percent- 
age rate to be disclosed shall be determined by: 


7 Identification may be made on an accompanying slip 
or by symbol relating to an jdentification list printed on 
the statement, 

® Identification may be made on an accompanying slip 
or by. symbol relating to an identification list printed on 
the statement. 

*These charges include any charges imposed by the 
creditor for the issuance, payment, Or handling of checks, 
for account maintenance or ise, to the extent that 
soch charges exceed any similar charges the customer is 
required to pay when an account is not being used to 
extend credit. 
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@ Dividing the sum of all of the finance 
charges imposed during the billing cycle by 
the sum of the balances to which the periodic 
rates apply (or by the average of daily bal- 
ances if a daily periodic rate is used), plus 
the sum of the amounts financed to which 
the specific transaction charges apply, and 

(ii) Multiplying the quotient (expressed as 2 
percentage) by the number of billing cycles 
in a year. 

(7) If the creditor so elects, the Comparative 

Index of Credit Cost in accordance with § 226.11. 

(8) The balance on which the finance charge 
was computed, and a statement of how that bal- 
ance was determined. If the balance is determined 
without first deducting all credits during the billing 
cycle, that: fact and the amount of such credits 
shall also be disclosed. 

(9) The closing date of the billing cycle and 
the outstanding balance in the account on that 
date, using the term “new balance,” accompanied 
by the statement of the date by which, or the 
period, if “any, within which, payment must be 
made to avoid additional finance charges. 

(c) Location of disclosures. The disclosures re- 
quired by paragraph (b) of this section shall be 
made on the face of the periodic statement, on its 
reverse side, or on the periodic statement supple- 
mented by separate statement forms provided they 
are enclosed together and delivered to the cus- 
tomer at the same time, and further provided that 

(1) The disclosure required by paragraph (b)(1) 
of this section, the amounts or respective totals of 
the amounts required to be disclosed under para- 
graph (b)(2), (3), and (4) of this section, and the 
disclosure required under paragraph (b)(6) and (9) 
of this section shall appear on the face of the 
periodic statement. If the amounts and dates of 
the charges and credits required to be disclosed 
under paragraph (b)(2) and (3) of this section are 
not itemized on the face or reverse side of the 
periodic statement, they shall be disclosed on a 
separate statement or separate -slips which shall 
accompany the periodic statement and identify 
each charge and credit and show the date and 
amount thereof. If the disclosures required under 
paragraph (b)(4) are not itemized on the face or 
reverse side of the periodic statement, they shall 
be disclosed on a separate statement which shall 
accompany the periodic statement. 

(2) The disclosures required by paragraph (6)(5) 
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and (6) of this section and a reference to the 
amounts required to be disclosed under paragraph 
(b)(4) and (8) of this section, if not*aisclosed to- 
gether on the face or the reverse side of the peri- 
odic statement, shall appear together on the face of 
a single supplemental statement which shall accom- 
pany the periodic statement. 

(3) The face of the periodic statement shall 
contain one of the following notices, as applicable: 
“NOTICE: See reverse side for important informa- 
tion” or “NOTICE: See accompanying statement(s) 
for important information” or “NOTICE: Sce re- 
verse side and accompanying statement(s) for 
important information;” and 

(4) The disclosures shall not be separated so as 
to confuse or mislead the customer or obscure or 
detract attention from the information required 
to be disclosed. 

(d) Finance charge imposed at time of trans- 
action. Any creditor, other than the creditor of 
the open end credit account, who imposes a fi- 
nance charge at the time of honoring a customer's 
credit card, any other device, or form of identifi- 
cation for a purchase of property or services or 
for a cash advance to be debited to the customer's 
open end credit account shall make the disclosures 
required under paragraph (b)(2) and (d) of § 226.8, 
Credit other than open end—specific disclosures, at 
the time of that transaction, and the annual per- 
centage rate to be disclosed shall be determined 
by dividing the amount of the finance charge by the 
amount financed and multiplying the quotient (ex- 
pressed as a percentage) by 12. If disclosure is 
made under this paragraph, the creditor of the 
open end credit account need make no further 
disclosure with respect to the finance charge on 
that transaction. 

(c) Change in terms. If any change’ is to be 
made in terms of an open end credit account plan 
previously disclosed to the customer, the creditor 
shall mail or deliver to the customer written dis- 
closure of such proposed change not less than 30 
days prior to the effective date of such change 
or 30 days prior to the beginning of the billing 
cycle within which such change will become. effec- 
tive, whichever is the earlier date. 

(f) Open end credit accounts existing on July 1, 
1969. In the case of any open end credit account 
in existence and in which a.balance remains un- 
paid on July 1, 1969, and which balance is deemed 
to be collectible and not subject to delinquency 


collection procedures, the items described in para- 
graph (a) of this section, to the extent applicable, 
shall be disclosed in a notice mailed or delivered 
to the customer not later than July 31, 1969. If 
a customer subsequently utilizes such an account 
in existence on July 1, 1969, in which no balance 
remained unpaid on that date, and a notice re- 
quired by paragraph (a) of this s¢ction has not 
previously been furnished that customer, then such 
notice shall be mailed or delivered to that customer 
before or with the next billing on that-account. 


SECTION 226.8—CREDIT OTHER THAN 
OPEN END—SPECIFIC DISCLOSURES 


(a) General rule. Any creditor when extending 
credit other than open end credit shall, in accord. 
ance with § 226.6 and to the extent applicable, 
make the disclosures required by this section with 
respect to any transaction consummated on or 
after July 1, 1969. Except as provided in para- 
graphs (g) and (h) of this section, such disclosures 
shall be made before the transaction is consum- 
mated. At the time disclosures are made, the 
creditor shall furnish the customer with a dupli- 
cate of the instrument or 2 statement by which 
the required disclosures arc made and on which 
the creditor is identified. All of the disclosures 
shall be made together on either | 

(1) The note or other instrument evidencing the 
obligation on the same side of the page and above 
or adjacent to the place for the’ customer’s signa- 
ture; or 

(2) One side of a separate statement which 
identifies the transaction. 

(b) Disclosures in sale and nonsale credit. In 
any transaction subject to this section, the follow- 
ing items, as applicable, shall be disclosed: 

(1) The date on which the finance charge begins 
to accrue if different from the date of the trans- 
action. 

(2) The finance charge expressed as an annual 
percentage rate, using the term “annual percent- 
age rate,” except in the case of a finance charge 

(i) which does not exceed $5 and is applicable 
to an amount financed not exceeding $75, or 

(ii) which does not exceed $7.50 ‘and is .ap- 
plicable to an amount financed exceeding $75. 

‘A creditor may not divide an extension of credit 

into two or more transactions to avoid the dis- 

closure of an annual percentage rate, nor may 
any other percentage rate be disclosed if none 
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js stated in reliance upon subdivisions (i) or (i) 

of this subparagraph. 

(3) The number; amount, and due dates or 
periods of payments scheduled to repay the in- 
debtedness and, except in the case of a loan s¢e~ 
cured by 2 first lien or equivalent security interest 
on a dwelling made to finance the purchase’ of 
that dwelling and except in the case of a sale of 
a dwelling, the sum of such payments using the 
term, “totak of payments.” 7° Jf any payment is 
more than twice the amount of an otherwise regu- 
larly scheduled equal payment, the creditor shall 
jdentify the amount of such payment by the term 
“balloon payment” and, shall state the conditions, 
}f any, uoder which that payment may be re- 
financed if not paid when due. 

(4) The amount, or method of computing the 
amount, of any default, delinquency, or similar 
charges payable in the event of late payments. 

(5) A description or identification of the type 
of any security interest held or to be retained or 
acquired by the creditor in connection with the 
extension of credit, and a ‘clear identification of 
the property to which the security interest relates 
or, if such property js not identifiable, an explana- 
tion of the manner in which the creditor retains 
or may acquire a security interest in such property 
which the creditor is unable to identify. In any 
such case where a clear identification of such prop- 
erty cannot properly be made on the disclosure 
statement due to the length of such identification, 
the note; other instrument evidencing the obliga- 
tion, or separate disclosure statement shall contain 
reference to 2 separate pledge agreement, or 2 fi- 
nancing statement, mortgage, deed of trust, or simi- 
Jar document evidencing the security interest, 2 
copy of which shall be furnished to the customer 
by the creditor as promptly as practicable. If after- 
acquired property will be subject to the Security 
interest, or if other or future indebtedness is or 
may be secured by any such property, this fact 
shall be clearly set forth in conjunction with the 
description or identification of the type of security 
interest held, retained or acquired. 

(6) A description of any penalty charge that 
may be imposed by the creditor or his assignee 
for prepayment of the principal ‘of the obligation 

2 The disclosures required by this sentence need not 
be made with respect to interim student loans made 
pursuant to federally insured student Joan programs 
under Public Law 89-329, Title IV Part B of the Higher 
Education Act of 1965, as amended. 
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“paragraph, using the term 


(such as a real estate mortgage) with an explana- 
tion of the method of computation of such penalty 
and the conditions under which it may be imposed. 

(7) Identification of the method of computing 
any unearned portion of the finance charge in the 
event of prepayment of the obligation and a state- 
ment of the amount or method of computation of 
any charge that may be deducted from the amount 
of any rebate of such unearned finance charge that 
will be credited to the obligation or refunded to, 
the customer. 

(c) Credit-sales. In the case of a credit sale, in 
addifion to the items required to be disclosed 
under paragraph. (b) of this section, the following 
jtems, as applicable, shall be disclosed: 

(1) The cash price of the property or service 
purchased, using the term “cashi price.” 

(2) The amount of the downpayment itemized, 
as applicable, as downpayment in money, using 
the term “cash downpayment,” downpayment in 
property, using the term “‘trade-in” and the sum, 
using the term “total downpayment.” 

(3) The difference between the amounts de- 
scribed in subparagraphs (1) and (2) of this para- 
graph, using the term “gnpaid balance of cash 

Ag ” 

(4) All other charges, individually itemized, 
which are included in the amount financed: but 
which are not part of the finance charge. 

(5)"The sum of the amounts determined under 
subparagraphs (3) and (4) of this paragraph, using 
the term “unpaid balance.” 

(6) Any amounts required to be deducted under 
paragraph (¢) of this section using, as applicable, 
the terms “prepaid finance charge” and “required 
deposit balance,” and, if both are applicable, the 
total of such items using the term “total prepaid 
finance charge and required deposit balance.” 

(7) The difference between the amounts deter- 
mined under subparagraphs (5) and (6) of this 
“amount financed.” 

(8) Except in the case of asale of a dwelling: 

(i) The total amount of the finance charge, 
with description of each amount included, using 
the term “finance charge,” and 

(ii) The sum of the amounts determined 
under subparagraphs (1), 4), and (8)@ of this, 
paragraph, using the term “deferred payment 

>, ” 


other nonsale credit. In the case 


price.’ 
(d) Loans and 
of a loan or extension of credit which is not a 
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credit sale, in addition to the items required to 
be disclosed under paragraph (b) of this section, 
the following items, as applicable, shall be dis- 
closed: 

(1) The amount of credit, excluding items sct 
forth in paragraph (e) of this section, which will 
be paid to the customer or for his account or 
to another person on his behalf, including all 
charges, individually itemized, which are included 
in the amount of credit extended but which are 
not part of the finance charge, using the term 
“amount financed.” 

(2) Any amount referred to in paragraph (€) 
of this section required to be excluded from the 
amount in subparagraph (1) of this paragraph, 
using, as applicable, the terms “prepaid finance 
charge” and “required. deposit balance,” and, if 
both are applicable, the total of such items using 
the term, “total prepaid finance charge and re- 
quired deposit balance.” 

(3) Except in the case of a loan secured by a 
first lien or equivalent security interest on a dwell- 
ing and made to finance the purchase of that 
dwelling, the total amount of the finance charge,”* 
with description of each amount included, using 
the term “finance charge.” 

(c) Finance charge payable separately or with- 
held; required deposit balances. The following 
amounts shall be disclosed and deducted in a 
credit sale in accordance with paragraph (c)(6) of 
this section, and in other extensions of credit shall 
be -excluded from the amount disclosed under 
paragraph (d)(1) of this section, and shall:be dis- 
closed in accordance with paragraph (d)(2) of this 
section: 

(1) Any finance charge paid separately, in cash 
or otherwise, directly or indirectly to the creditor 
or with the creditor’s knowledge to another person, 

_or Withheld by the creditor from the proceeds of 
the credit extended.2? 

(2) Any deposit balance or any investment 
which the creditor requires the customer to make, 
maintain, or increase in a specified amount or 
proportion as a condition to the extension of credit 
except: 


Public Law 89-329, Title IV Part B of the Higher Educa- 
tion Act of 1965, as amended, 
3% Finance = deducted 
paragraph shall, 
mining the finance charge under § 226.4, 


(i) An escrow account under paragraph (€)(3) 
of § 226.4, 

(ii) A deposit balance which will be wholly 
applied toward satisfaction of the customer's 
obligation in the transaction, . 

(iii) A deposit balance or investment which 
was in existence prior to the extension of credit 
and which is offered by the customer as secur- 
ity for that extension of credit, and 

(iv) A deposit balance or investment which 
was acquired or established from the proceeds 
of an extension of credit made for that purpose 
upon written request of the customer. 

(f) First lien to finance construction of dwelling. 
In any case where a first lien or equivalent security 
interest in real property is retained or acquired by 
a creditor in connection with the financing of the 
initial construction of a dwelling, or in connection 
with a loan to satisfy that construction loan and 
provide permanent financing of that dwelling, 
whether or not the customer previously owned the 
land on which that dwelling is to be constructed, 
such security interest shall be considered a first 
lien against that dwelling to finance the purchase: 
of that dwelling. i 

(g) Orders by mail or telephone. If 2 creditor 
receives a purchase order or a request for an ¢x- 
tension. of credit by mail, telephone, or written 
communication without personal solicitation, the 
disclosures ‘required under: this section may be 
made any time not later than the date the first 
payment is due, provided: 

(1) In the case of credit sales, the cash price, 
the downpayment, the finance! charge, the de- 
ferred payment price, the annual percentage rate, 
and thé number, frequency, and amount of pay- 
ments -are set forth in or are determinable from 
the creditor’s catalog or other printed material 
distributed to the public; or 

(2) In the case of loans or othet extensions of 
credit, the amount of the Joan, the finance charge, 
the total scheduled payments, ‘the number, fre- 
quency, and amount of payments, and the an- 
nual percentage rate for representative amounts or 
ranges of credit are set forth in or are determin- 
able from the creditor’s printed material distrib- 
uted to the public, in the contract of loan, or in 
other printed material delivered or made avail- 
able to the customer. 

(h) Series of sales. If a credit sale is one of a 
series of transactions made pursuant to an agree- 


ment providing for the addition of the amount 
financed plus the finance charge for the current 
sale to an existing outstanding balance, then the 
disclosures required under this section for the 
current sale may be made at any time not later 
than the date the first payment for that sale is 
due, provided: 

(1) The custofner has approved in writing both 
the annual percentage rate or rates and the method 
of treating any unearned finance charge on an 
existing outstanding balance in computing the fi- 
pance charge or charges; and 

(2) The creditor retains no security interest in 
any property as to which he has received pay- 
ments aggregating the amount of the sale price 
including any finance charges attributable thereto. 
For the purposes of this subparagraph, in the case 
of items purchased on different dates, the first 
purchased shall be decmed first paid for, and in 
the case of items purchased on the same date, 
the Jowest priced shall be deemed first paid for. 


(i) Advances under Joan commitments. If a Joan 
is one of a series of advances made pursuant to 
a written agreement under which a creditor is or 
may be committed to extend credit to a customer 
up to 2 specified amount, and the customer has 
approved in writing the annual percentage rate or 
rates, the method of computing the finance charge 
or charges, and any other terms, the agreement 
shall be considered a single transaction, and the 
disclosures required under this section at the credi- 
tor’s option need be made only at the time the 
agreement is executed. 

G) Refinancing, consolidating, or increasing. If 
any existing extension of credit is refinanced, or 
two or more existing extensions of credit are con- 
solidated, or an existing obligation is increased, 
such transaction shall be considered a new trans- 
action subject to the disclosure requirements of 
this Part. For the purpose of such disclosure, any 
unearned portion of the finance charge which is 
not credited to the existing obligation shall be 
added to the new finance charge and shall not be 
included in the new amount financed. Any increase 
in an existing obligation to reimburse the creditor 
for undertaking the customer’s obligation in per- 
fecting, protecting or preserving the security shall 
not be considered a new transaction. subject to 
this Part. Any advance for agricultural purposes 
made under an open end real estate mortgage or 
similar lien shall not be considered a new trans- 
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action subject’ to the disclosure requirements of 
this section, provided: 

(1) The maturity of the advance does not exceed 
2 years; 

(2) No increase is made in the annual percent- 
age rate previously disclosed; and 

(3) All disclosures required by this Part were 
made at the time the security interest was acq i 
by the creditor or at any time prior to the first 
advance made on or following the effective date 
of this part. 

(k) Assumption of an obligation, Any creditor 
who accepts 2 subsequent customer as an obligor 
under an existing obligation shall make the dis- 
closures required by this part to that customer 
before he becomes so obligated. If the obligation 
so assumed is secured by 2 first lien or equivalent 
security interest on 2 dwelling, and the assumption 
is made for the subsequent customer to acquire 
that dwelling, that obligation shall be considered 
a loan made to finance the purchase of that dwell- 


ing. 

() Deferrals or extensions. In the case of an. 
obligation other than an obligation upon which 
the amount of the finance charge is determined 
by the application of a percentage rate to the un- 
paid balance, if the creditor imposes 2 charge or 
fee for deferral or extension, the creditor shall 
disclose to the customer 

(1) The amount deferred or extended; 

(2) The date to which, or the time period for 
which payment is deferred or extended; and 

(3) The amount of the charge or fee for the 
deferral or extension. 

(m) Series of single payment obligations. Any 
extension of credit involving a series of single pay- 
ment obligations shall be considered a single trans- 
action subject to the disclosure requirements of 
this Part. 

(n) Permissible periodic statements. If a creditor 
transmits a periodic billing statement 38 other than 
a delinquency notice, payment coupon book, or 
payment passbook, or 2 statement, billing, or 
advice relating exclusively to amounts to be paid 
by the customer as escrows for payment of taxes, 
insurance, and water, sewer, and land rents, it 
shall be in a form which the customer may Te- 
tain and shall set forth 
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(1) The annual percentage rate or rates; and 

(2) The date by which, or the period, if any, 
within which payment must be made in order 
to avoid late payment or delinquency charges. 

(0) Discount for prompt payment. Except as 
provided under § 226.3(d), the amount of any 
discount allowed for payment of a single pay- 
ment obligation on or before a specified date, or 
charge for delaying payment after a specified date, 
shall be disclosed on. the billing statement as 2 
finance charge imposed on the least amount pay- 
able in satisfaction of the obligation (amount 
financed) for the period of time between the speci- 
fied date and the due date of the obligation, or 
in the absence of a designated due date, the date 
the billing cycle ends. Except as provided in para- 
graph (b)(2) of this section, each such billing state- 
ment shall, in addition to stating the amount of 
that “finance charge,” using that term, state the 
“annual percentage rate,” using that term, com- 
puted so that it may be disclosed with an accuracy 
to the nearest quarter of 1 per cent and determined 
by (1) dividing the amount of the finance charge 
by the amount financed; (2) dividing the quotient 
so obtained by the number of days between the 
specified date and the due date of the obligation, 
or in the absence of a designated due date, the 
date the billing cycle ends; and (3) multiplying 
the quotient so obtained (expressed as a percent- 
age) by 365. (For example, a $1,000 purchase of 
grain, subject to terms of 2%/10 days, net 30 
days, results in a “finance charge” of $20 and an 
amount financed $980 for a period of 20 days. 
The “annual percentage rate” is 37.24% which 
may be rounded to 37.25 % or 374%.) 


SECTION 226.9—RIGHT TO RESCIND 
CERTAIN TRANSACTIONS 


(a) General rule. Except as otherwise provided 
in this section, in the case of any credit transaction 
in which a security interest is or will be retained 
or acquired in any real property which is used 
or is expected to be used as the principal residence 
of the customer, -the customer shall have the right 
to rescind that transaction until midnight of the 
third business day** following the date of con- 

section, a business day is any 
or the following business 
A i ’s Birthday, 
Day, Labor Day, Veterans’ 
Day, Christmas, 
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summation of that transaction or the date of de- 
livery of the disclosures required under this s¢c- 
tion and,all other material disclosures required 
under this Part, whichever is later, by notifying 
the creditor by mail, telegram, or other writing 
of his intention to do so. Notification by mail shall 
be considered given at the time mailed; notifica- 
tion by telegram shall be considered: given at the 
time filed for transmission; and notification by 
other writing shall be considered given at the 
time delivered to the creditor's designated place 
of business. 

(b) Notice of opportunity to rescind. Whenever 
2. customer has the right to rescind a transaction 
under paragraph (a) of this section, the creditor 
shall give notice of that fact to the customer by 
furnishing the customer with two copies of the 
notice set out below, one of which! may be used 
by the customer to cancel the transaction. Such 
notice shall be printed in capital and lower case 
letters of not less than 12 point bold-faced type 
on one side of a separate statement which identi- 
fies the transaction to which it relates. Such state- 
ment shall also set forth the entire paragraph (d) 
of this section, “Effect of rescission.” If such 
paragraph appears on the reverse side of the state- 
ment, the face of the statement shall state: “See 
reverse side for important information about your 
right of rescission.” Before furnishing copies of the 
notice to the customer, the creditor shall complete 
both copies with the name of the creditor, the 
address of the creditor’s place of business, the 
date of consummation of the transaction, and the 
date, not earlier than the third business day fol- 
lowing the date of the transaction, by which the 
customer may give notice of cancellation. 

Notice to customer required by Federal law: 


You have entered into 
(date) 

which may result in a lien, mortgage, or other 

security interest on your home. You have a legal 

right under Federal Jaw to cancel this transaction, 

if you desire to do so, without any penalty or ob- 


2 transaction on 


Figation. within three business days from the above 
date or any Jater date on which all material dis- 
closures under the Troth in Lending Act 
have been given to you. If you so cancel the trans- 
action, any lien, mortgage, or other security in- 
terest on your home arising from this transaction 


is automatically void. You are also entitled to re- 

ceive a refund of any downpayment or other con- 

sideration if you cancel, If you decide to cancel 

this transaction, you may do so by notifying 
(Name of creditor) 


—— 


at (Address of credjtor’s place of business) by 
mail or telegram sent not Jater than midnight of 


{date} You may also use any 
other form of written notice identifying the trans- 
action if it is delivered to the above address not 
later than that time, This notice may be used for 
that purpose by dating and signing below. 

L hereby cancel this transaction. 


——$—————— ee 
(date) (customer’s signature) 

(c) Delay of performance, Except as provided 
in paragraph (c) of this section, the creditor in any 
transaction subject to this section shall not per- 
form, or cause or permit the performance of, 
any of the following actions until after the rescis- 
sion period has expired and he has reasonably 
satisfied himself that the customer has not exer- 
cised his right of rescission: 

(1) Disburse any money other than in escrow; 

(2) Make any physical changes in the property 
of the customer} 

(3) Perform any: work or service for the cus- 
tomer; or 

(4) Make any deliveries to the residence of the 
customer if the creditor has retained or will ac- 
quire a security interest other than one arising by 
operation of law. 


(a) Effect of rescission. When a customer exer- 
cises his right to rescind under paragraph (a) of 
this section, he is not liable for any finance or 
other charge, and any security interest becomes 
void upon such a rescission. Within 10 days after 
receipt of a notice of rescission, the creditor shall 
return to the customer any money or property 
given as earnest moncy, downpayment, or other- 
wise, and shall take any action necessary OF 3p- 
propriate to reflect the termination of any security 
interest created under the transaction. If the credi- 


tor has delivered any property to the customer, the 


customer may retain possession of it. Upon the 
performance of the creditor’s obligations under 
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this section, the customer shall tender the property 
to the creditor, except that if return .of the prop- 
erty in kind would be impracticable or inequi- 
table, the customer shall tender its reasonable 
value. Tender shall be made at the location of the 
property or at the residence of the customer, at 
the option of the customer. If the creditor does 
not take possession of the property within 10 days 
after tender by the customer, ownership of the 
property vests in the customer without obligation 
on his part to pay for it. 


(c) Waiver of xight of rescission. A customer 
may modify or waive his right to rescind a trans- 
action subject to the provisions of this section 
provided: 

(1) The extension of credit is needed in order 
to meet 2 bona fide immediate personal financial 
emergency of the customer, 

(2) The customer has determined that a delay 
of 3 business days in performance of the creditor’s 
obligation under the transaction will jeopardize 
the welfare, health or safety of natural persons 
or endanger property which the customer owns Or 
for which he is responsible; and 

(3) The customer furnishes the creditor with 
a separate dated and signed personal statement de- 
scribing the situation requiring immediate remedy 
and modifying or waiving his tight of rescission. 
The use of printed forms for this purpose is pro- 
hibited. 

(f) Joint ownership. For the purpose of this 
section, “customer” shall include two or more cus- 
tomers where joint ownership js involved, and 
the following shall apply: 

(1) The right of rescission of the transaction may 
be exercised by any one of them, in which cas¢ 
the effect of rescission in accordance with para- 
graph (d) of this section applies to all of them; and 

(2) Any waiver of the right of rescission pro- 
vided in paragraph (f) of this section is invalid 
unless signed By all of them. 


(g) Exceptions to general rule. This section does 
not apply to: 

(1) The creation, retention, or assumption of 
2 first lien or equivalent security interest to finance 
the acquisition of a dwelling in which the customer 
resides or expects to reside. 

(2) A security interest which is a first lien re~ 
tained or acquired by a creditor in connection with 
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the financing of the initial construction of the 
residence of the customer, or in connection with 2 
Joan committed prior to completion of the con- 
struction of that residence to satisfy that construc- 
tion loan and provide permanent financing of 
that residence, whether or not the customer previ- 
ously owned the land on which that residence is 
to be constructed. 

(3) Any lien by reason of its subordination at 
any time subsequent to its creation, if that lien 
was exempt from the provisions of this section 
when it was originally created. 

(4) Any advance for agricultural purposes made 
pursuant to paragraph (j) of § 226.8 under an open 
end real estate mortgage or similar lien, provided 
the. disclosure required under paragraph (b) of 
this section was made at the time the security 
interest was acquired by the creditor or at any 
time prior to the first advance made on or follow- 
ing the eflective date of this Part. 


SECTION 226.10—ADVERTISING 
CREDIT TERMS 


(a) General rule. No advertisement to aid, pro- 
mote, or assist directly or indirectly any extension 
of credit may state 

(1) That a specific amount of credit or instal- 
ment amount can be arranged unless the creditor 
usually and customarily arranges or will arrange 
credit amounts or instalments for that period and 
in that amount; or 

(2) That no downpayment or that 2 specified 
downpayment will be accepted in connection with 
any extension of credit, unless the creditor usually 
and customarily accepts or will accept downpay- 
ments in that amount. 

(b) Catalogs and multi-page advertisements. If 
a catalog or other multiple-page advertisement sets 
forth or gives information in sufficient detail to 
permit determination of the disclosures required 
by this section in a table or schedule of credit 
terms, such catalog or multiple-page advertisement 
shall be considered a single advertisement pro- 
vided: 

(1) The table or schedule and the disclosures 
made therein are set forth clearly and conspicu- 
ously, and 

(2) Any statement of credit terms appearing in 
any place other than in that table or schedule of 
credit terms clearly and conspicuously refers to 
the page or pages on which that table or schedule 


appears, unless that statement discloses all of the 
credit terms required to be stated under this sec- 
tion. For the purpose of this subparagraph, cash 
pricé is not a credit term. 

(C) Advertising of open end credit. No adver- 
tisement to aid, promote, or assist directly or in- 
directly the extension of open end credit may set 
forth any of the terms described in paragraph (a) 
of § 226.7, the Comparative Index of Credit Cost, 
or that no downpayment, a specified downpay- 
ment, or a specified periodic payment is required 
or any of the following items unless it also clearly 
and conspicuously sets forth all the following 
items in terminology prescribed under paragraph 
(6) of § 226.7: 

(1) An explanation of the time period, if any, 
within which any credit extended’ may be paid 
without incurring a finance charge. 

(2) The method of determining the balance 
upon which a finance charge may, be imposed. 

(3) The method of determining the amount of 
the finance charge, including the determination of 
any minimum, fixed, check service, transaction, 
activity, or similar charge, which may be imposed 
as a finance charge. 

(4) Where one or more periodic rates may be 
used to compute the finance charge, each such 
rate, the range of balances to which it is applica- 
ble, and the corresponding annual percentage rate 
determined ‘by multiplying the periodic rate by 
the number of periods in a year. 

(5) The conditions under which any other 
charges may be imposed, and the method by which" 
they will be determined. 

(6) The minimum periodic payment.required. 

(d) Advertising of credit other than open end. 
No advertisement to aid, promote, or assist di- 
rectly or indirectly any credit sale including the 
sale of residential real estate, loan, or other ex- 
tension of credit, other than open end credit, 
subject to the provisions of this Part, shall state. 

(1) The rate of 2 finance charge unless it states 
the rate of that charge expressed as an “annual 
percentage rate,” using that term; 

(2) The amount of the. downpayment required 
or that no downpayment is required, the amount 
of any instalment payment, the dollar amount of 
any finance charge, the number of instalments or 
“the period of repayment, or that there is no charge 
for credit, unless it states all of the following 
items in terminology prescribed under § 226.8: 


G) the cash price or the amount of the loan, 
as applicable. 

(ii) the amount of the downpayment required 
or that no downpayment is required, as ap- 
plicable. 

(iii) the number, amount, and due dates or 
period of payments scheduled to repay the in- 
debtedness if the credit is extended. 

(iv) the amount of the finance charge CX- 
pressed as an annual percentage rate. The ex- 
emptions from disclosure of an annual percent- 
age rate permitted in paragraph (b)(2) of § 226.8 
shall not apply to; this subdivision. 

(v) Except in the case of the sale of a dwell- 
ing or 2 loan secured by a first lien on a dwell- 
ing to purchase that dwelling, the deferred pay- 
ment price or the sum of the payments, as 
applicable. 


SECTION 226.11 COMPARATIVE INDEX 
OF CREDIT COST FOR OPEN END CREDIT 

(a) General rule. Any creditor who elects to 
disclose the Comparative Index of Credit Cost on 
open end credit accounts 

(1) Shall compute the Comparative Index of 
Credit Cost in accordance with paragraph (b) of 
this section. \ 

(2) Shall recompute the Comparative Index of 
Credit Cost in accordance with paragraph (b) of 
this section based upon any new open end credit 
account terms to be adopted and shall disclose 
the new Comparative Index of Credit Cost in 
accordance with paragraph (c)(2) of this section 
concurrently with the notice required under para- 
graph (c) of § 226.7. 

(3) Shall, when making such disclosure ‘under 
the provisions of subparagraphs (a)(5) and (b)(7) 
of § 226.7, make the disclosure to all open cnd 
credit account.custome¢rs; and 


(4) Shall not utilize such disclosure so as to’ 


mislead, or confuse the customer or contradict, 
obscure, or detract attention from the required 
disclosures. 

(b) Computation of Comparative Index of 
Credit Cost. The Comparative Index of Credit 
Cost for each open end credit plan shall be com- 
puted by applying the creditor’s terms of that 
plan to the following hypothetical factors: 


is debited on the first day of a billing cycle to 
an open end credit account having no previous 
balance. 
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creditor imposes all finance. charges 
including periodic, fixed, minimum or other 
charges applicable to such account in amounts 
and on dates consistent with his policy of impos- 
ing. such charges Upon open end credit accounts. 

(3) The exact amount of the required minimum 
periodic payment is paid on the last day of each 
subsequent and successive billing cycle until the 
amount of the single transaction, together with 
applicable finance charges, is paid in full. 

(4) The Comparative Index of Credit Cost shall 
be expressed. and disclosed as a percentage ac- 
curate to the nearest quarter of 1 per cent and 
shall be determined by dividing the total amount 
of the finance charges imposed by the sum of the 
daily balances and multiplying -the quotient so 
obtained (expressed as a percentage) by 365. 

(c) Form of disclosure. Any creditor who elects 

to disclose the Comparative Index of Credit Cost 
shall: 
(1) Make the disclosure in the form of the fol- 
lowing statement: “Qur Comparative Index of 
Credit: Cost under the terms of our open end 
credit account plan is __% per year, computed 
on the basis of a single transaction of $100 debited 
on the first day of a billing cycle to an account 
having no previous balance, and paid in required 
minimum consecutive gnstalments on the last day 
of each succeeding billing cycle until the trans- 
action and all finance charges are paid in full. 
The actual percentage cost of credit on your ac- 
count may be higher or lower depending on the 
dates and amounts of charges and payments.” 

(2) Disclose any newly computed Comparative 
Index of Credit Cost in the form of the state- 
ment prescribed in subparagraph (1) of this para- 
graph, except that the statement shall be preceded 
by the words “Effective as of (date) As 
and the words “will be” shall be substituted for 
the word “is” in the second line of the statement. 


(2) The 


SECTION 226.12—EXEMPTION OF CERTAIN 
STATE REGULATED TRANSACTIONS 


(a) Exemption for State regulated transactions. 
In accordance with the provisions of Supplement 
II to Regulation Z (8 226.12—Supplement), any 
State may make application to the Board for ex- 
emption of any class of transactions within that 
State from the requirements of Chapter 2 of the 
Act and the corresponding provisions of this Part: 
Provided, That 
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(1) Under the law of that State, that class of 
transactions is subject to requirements substantially 
similar to those imposed under:Chapter 2 of the 
Act and the corresponding provisions of this Part; 
and 

(2) There is adequate provision for enforce- 
ment. 

(b) Procedures and criteria. On or before July 
1, 1969, the Board will promulgate and publish 
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Supplement II to Regulation Z (§ 226.12—Sup- 
plement) in which will be set forth, 'as established 
by the Board, the procedures and criteria under 
which any State’ may apply for the determination 
provided for in paragraph (a) of this ‘section. Upon 
publication of Supplement II of Regulation Z ap- 
plication may -be made to the Board for such 
determination. 
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STATUTORY APPENDIX 


Titles I and V of Act of May 29, 1968 


§ 1. Short title of entire Act 
This Act may be cited as the Consumer Credit 
Protection Act. 


TITLE I—CONSUMER CREDIT COST 
DISCLOSURE 


Chapter 

1. GENERAL PROVISIONS. ..ceeesesss 
2. CREDIT. TRANSACTIONS. . «+ 

3, CREDIT ADVERTISING...++eeeeee 


CHAPTER 1—GENERAL PROVISIONS 


Sec. 


101. Short title. 

402. Findings and declaration of purpose. 

103. Definitions and rules of construction. 

404. Exempted transactions. 

105. Regulations. 

406. Determination of finance charge. 

107. Determination of annual percentage rate. 

408. Administrative enforcement. 

109. Views of other agencies. 

410. Advisory committec. 

411. Effect on other laws. P 

412. Criminal liability for willful and knowing violation, 
113. Penalties inapplicable to governmental agencics. 
114. Reports by Board and Attorney General. 


$101. Short title | 
This title may be cited as the Truth in Lending 
Act. 


$102. Findings and declaration of purpose 

The Congress finds that economic stabilization 
would be enhanced and the competition among the 
various financial institutions and other firms en- 
gaged in the extension of consumer credit would be 
strengthened by the informed use of credit. The in- 
formed use of credit results from an awareness of 
the cost thereof by consumers. It is the purpose of 
this title to assure 2 meaningful disclosure of credit 
terms so that the consumer will be able to compare 


more readily the various credit terms available to 
him and avoid the uninformed use of credit. 


§ 103. Definitions and rules of construction 

(a) The definitions and rules of construction set 
forth in this section are applicable for the purposes 
of this title. 

(b) The term “Board” refers to the Board of 
Governors of the Federal Reserve System. 

(c) The term “organization” means a Ccorpora- 
tion, government or governmental subdivision or 
agency, trust, estate, partnership, cooperative, or 
association. 

(d) The term “person” means 2 natural person or 
an organization. 

(© The term “credit” means the. tight granted 
by a creditor to a debtor to defer payment of debt 
or to incur debt and defer its payment. 

(f) The term “creditor” refers only to creditors 
who regularly extend, or arrange for the extension 
of, credit for which the payment of a finance charge 
is required, whether in connection with loans, sales 
of property or services, or otherwise. The provisions’ 
of this title apply to any such creditor, irrespective, 
of his or its status as a natural person or any type 
of organization. 

(g) The term “credit sale” refers to any sale with 
respect to which credit is extended or arranged by 
the seller. The term includes any contract in the 
form of a bailment or lease if the bailee or lessee 
contracts to pay as compensation for use a sum 
substantially equivalent to or in excess of the ag- 
gregatc value of the property and services involved 
and it is agreed that the bailee or lessee will become, 
or for no other or a nominal consideration has the 
option to become; the owner of the property upon 
full compliance with his obligations under the con- 
tract. 

(h) The adjective “consumer”, used with refer- 
ence to a credit transaction, characterizes the trans- 
action as one in which the party to whom credit is 
offered or extended is a natural person, and the 
money, property, or services which are the subject 
of the transaction. are primarily for personal, fam- 
ily, household, or agricultural purposes. 

(i) The term “open end credit plan” refers to a 
plan prescribing the terms of credit transactions 
which may be made thereunder from time to time 
and under the terms of which a finance charge may 
be computed on the outstanding unpaid balance 
from time to time thereunder. 
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() The term “State” refers to any State, the 
Commonwealth of Puerto Rico, the District of 
Columbia, and any territory or possession of the 
United States. 

(k) Any reference to any requirement imposed 
under this title or any provision thereof includes 
reference to the regulations of the Board under this 
title or the provision thereof in question, 

() The disclosure of an amount or percentage 
which is greater than the amount or percentage 
required to be disclosed under this title does not in 
itself constitute a violation of this title. 


§ 104. Exempted transactions 
This title does not apply to the following: 

(1) Credit transactions involving extensions 
of credit for business or commercial purposes, 
or to government or governmental agencies or 
instrumentalities, or to organizations. 

(2) Transactions in securities or commodi- 
ties accounts -by a broker-dealer registered 
with the Securities and Exchange Commission. 

(3) Credit transactions, other than real'prop- 
erty transactions, in which the total amount to 
be financed exceeds $25,000.. 

(4) Transactions under public utility tariffs, 
if the Board determines;that a State regulatory 
body regulates the charges for the public utility 
services involved, the charges for delayed pay- 
ment, and any discount allowed for-early: pay- 
ment, 


$105. Regulations 

The Board shall prescribe regulations to carry out 
the purposes of this title. These regulations may 
contain such. classifications, differentiations, or other 
provisions, and may provide for such adjustments 
and exceptions for any class’ of transactions, as in 
the judgment of the Board are necessary or proper 
to effectuate the purposes of this title, to prevent 
circumvention or evasion ‘thereof, or to facilitate 
compliance therewith. 


$ 106. Determination of finance charge 

(a) Except-as otherwise provided in this section, 
the amount of the finance charge in connéction with 
any consumer credit transaction shall be determined 
as the sum of.all charges, payable directly or in- 
directly by the person to whom the credit is x- 
tended, and imposed directly or indirectly by the 
creditor as an incident to the extension of credit, 


including any of the following types of .charges 
which are applicable: 

(1) Interest, time price differential, and any 
amount payable under a point, discount, or 
other system of additional charges. 

(2) Service or carrying charge. 

(3) Loan fee, finder’s fee, or similar charge. 

(4) Fee for an investigation or credit report, 

(5) Premium or other charge for any guaran- 
tee or insurance protecting the creditor against 
the obligor’s default or other credit loss. 

(b) Charges or premiums for credit life, accident, 
or health insurance written in connection with any 
consumer credit transaction shall be included in the 
finance charge unless 

(1) the coverage of the debtor by the insur- 
ance is not a factor ‘in the approval by the 
creditor of the extension of credit, and this 
fact is clearly disclosed in writing to-the person 
applying for or obtainitig the extension of cred- 
it; and 

(2) in order to obtain the insurance in con- 
néction with the extension of credit, the person 
to whom the credit is extended must give spe- 
cific affirmative written indication of bis desire 
to do so after’ written disclosure to him, of the 
cost thereof. 

(6) Charges or premiums for insurance, written 
in connection with any consumer credit transaction, 
against loss of or damage to property or against 
liability arising out of the ownership or use of prop- 
erty, shall be included in the finance charge unless 
a clear and specific statentent in writing is furnished. 
by the creditor to the person to whom the credit is 
extended, setting forth the cost of the insurance if 
obtained from or through the creditor, and stating 
that the person to-whom the credit is extended may 
choose the person through which the insurance is 
to be obtained. 

(d) If any of the following items is itemized and 
disclosed in accordance with the regulations of the 
Board in connection with any transaction, then the 
creditor need not include that item in the computa- 
tion of the finance charge with respect to that trans- 
action: 

(1) Fees and charges prescribed by law 
which actually are or will be paid to public 
officials for determining the existence of or 
for perfecting or releasing or satisfying any 
security related to the credit transaction. 

(2) The premium payable for any insur- 


ance in lieu of perfecting any security interest 
otherwise required by the creditor in con- 
nection with the transaction, if the premium 
does not exceed the fees and charges described 
in paragraph (1) which would otherwise be 
payable. 

(3) Taxes. 

(4) Any other type of charge which is not 
for credit and the exclusion of which from the 
finance charge is approved by the Board by 
regulation. 

(e) The following items, when charged in con- 
nection with any extension of credit secured by an 
interest in real property, shall not be included in the 
computation of the finance charge with respect to 
that transaction: 

(i) Fees or premiums for title examination, 
title insurance, or similar purposes. 

(2) Fees for preparation of a deed, séttle- 
ment statement, or other documents. 

(3) Escrows for future payments of taxes 
and insurance. 

(4) Fees for notarizing deeds and other 
documents. 

(5) Appraisal fees. 

(6) Credit reports. 


$107. Determination of annual percentage rate 
(a) The annual percentage rate applicable to any 
extension of consumer credit shall be determined, 
jn accordance with the regulations of the Board, 
(1) in the case of any extension of credit 
other than under an open end credit plan, as 
(A) that nominal annual percentage 
rate which will yield a sum. equal to the 
amount of the finance charge when it is 
applied to the unpaid balances of the 
amount financed, calculated according to 
the actuarial method of allocating pay- 
ments made on a debt between the 
amount financed and the amount of the 
finance charge, pursuant to which 2 pay- 
ment is applied first to the accumulated 
finance charge and the balance is applied 
to the unpaid amount financed; or 
@®) the rate determined by any method 
by the Board as a method 
which materially simplifies computation 
while retaining reasonable accuracy as 
compared with the rate determined under 
subparagraph (A). 
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(2) in the case of any extension of credit 
under an open end credit plan, as the quotient 
(expressed as a percentage) of the total finance 
charge for the period to which it relates di- 
vided by the amount upon which the finance 
charge for that period is based, multiplied by 
the number of such periods in a year. 

(b) Where a creditor imposes the same finance 
charge for balances within a specified range, the an- 
nual percentage rate shall be computed on the me- 
dian balance within the range, except that if the 
Board determines that 2 rate so computed would 
not be meaningful, or would be materially mislead- 
ing, the annual percentage rate shall be computed 
on such other basis as the Board may by regulation 
require. 

(c) The annual percentage rate may be rounded 
to the nearest quarter of 1 per centum for credit 
transactions payable in substantially equal install- 
ments when a creditor determines the total finance 
charge on the basis of a single add-on, discount, 
periodic, or other rate, and the rate is converted 
into an annual percentage rate under procedures 
prescribed by the Board. d 

(a) The Board may authorize the use of rate 
tables or charts which may provide for the dis- 
closure of annual percentage rates which vary from 
the rate determined in accordance with subsection 
(a)(1)(A) by not more than such tolerances as the 
Board may allow. The Board may not allow 2 
tolerance greater than 8 per centum of that rate 
except to simplify compliance where irregular pay- 
ments are involved. 

(© In the case of creditors determining the an- 
nual percentage rate jn a manner other than as 
described in subsection (c) or (4), the Board may 
authorize other reasonable tolerances. 

(f) Prior to January 1, 1971, any rate required 
under this title to be disclosed as 2 percentage rate 
may, at the option of the creditor, be expressed in 
the form of the corresponding ratio of dollars per 
hundred dollars. 


$108. Administrative enforcement 

(a) Compliance with the requirements imposed 

under this title shall be enforced under 
(1) section 8 of the Federal Deposit Insure 

ance Act, in the case of 
(A) national banks, by the Comptrole 
Jer of the Currency. 

@) member banks of the Federal Re- 
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serve System. (other than national banks), 
by the Board. 

(©) banks insured by the Federal De- 
posit Insurance Corporation (other than 
members of the Federal Reserve System), 
by the Board of Directors of the Federal 
Deposit Insurance Corporation. 

(2) section 5(d) of the Home Owners’ Loan 
Act of 1933, section 407 of the National 
Housing Act, and sections 6(3) and 17 of the 
Federal Home Loan Bank Act, by the Federal 
Home Loan Bank Board (acting directly or 
through the Federal Savings and Loan Insur- 
ance Corporation), in the case of any institu- 
tion subject to any of those provisions, 

(3) the Federal Credit Union Act, by the 
Director of the Bureau of Federal Credit 
Unions with respect to any Federal credit 
union. 

(4) the Acts to regulate commerce, by the 
Interstate Commerce Commission with respect 
to any common carrier subject to those Acts. 

(5) the Federal Aviation Act of 1958, by 
the Civil Aeronautics Board with respect to 
any air carrier or foreign air carrier subject to 
that Act. 

(6) the Packers and Stockyards Act, 1921 
(except as provided in section 406 of that Act), 
by the Secretary of Agriculture with respect 
to any activities subject to that Act. 

(b) For the purpose of the exercise by any 
agency referred to in subsection (a) of its powers 
under any Act referred to in that subsection, 2 
violation of any requirement imposed under this 
title shall be deemed to be a violation of a require- 
ment imposed under that Act. In addition to its 
powers under any provision of law specifically re- 
ferred to in subsection (a), each of the agencies 
referred to in that subsection may exercise, for the 
purpose of enforcing compliance with any require- 
ment imposed under this title, any other authority 
conferred on it by law. 

(c) Except to the extent that enforcement of the 
Tequirements imposed under this title is specifically 
committed to some other Government agency un- 
der subsection (a), the Federal Trade Commission 
shall enforce such requirements. For the purpose of 
the exercise by the Federal Trade Commission of 
jts functions and powers under the Federal Trade 
Commission Act, a violation of any requirement 
imposed under this title shall be deemed a violation 
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of a requirement imposed under that Act. All of 
the functions and powers of the Federal Trade 
Commission under the Federal Trade Commission. 
‘Act are available to the Commission to enforce 
compliance by any person with the requirements 
imposed under this title, irrespective of whether 
that person is engaged in commerce or meets any 
other jurisdictional tests in the Federal Trade Com- 
mission Act. 

(d) The authority of the Board to issue regula- 
tions under this title does not impair the authority 
of any other agency designated in this section to 
make rules respecting its own procedures in enforc- 
ing compliance with requirements imposed under 
this title. 


$109. Views of other agencies 

In the exercise of its functions under this title, 
the Board may obtain upon request the views of 
any other Federal agency which, in the judgment of 
the Board, exercises regulatory or supervisory func- 
tions with respect to any class of creditors subject 
to this title. 


$110. Advisory committee 

The Board shall establish an advisory committee 
to advise and consult with it in’ the exercise of its 
functions ‘under this title. In appointing the mem-" 
bers of the committee, the Board shall seek to 
achieve a fair representation of the interests of 
sellers of merchandise on credit, lenders, and the 
public, The committee shall meet from time to 
time at the call of the Board, and members thereof 
shall be paid transportation expenses and not to 
exceed $100 per diem. 


$111. Effect on other laws 

(a) This title does not annul, alter, or affect, or 
exempt any creditor from complying with, the laws 
of any State relating to the disclosure of informa- 
tion in connection with credit transactions, except 
to the extent that those Jaws are inconsistent with 
the provisions of this title or regulations thereunder, 
and then only to the extent of the inconsistency. 

(b) This title does not otherwise annul, alter 
or affect in any manner the meaning, Scope Or ap- 
plicability of the laws of any State, including, but 
not limited to, laws relating to the types, amounts 
or rates of charges, or any element or elements of 
charges, permissible under such laws in connection 
with the extension or use of credit, nor does this 
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title extend the applicability of those laws to any 
class of persons or transactions to which they would 
not otherwise apply. 

_ (©) In any action or proceeding in any court in- 
volving 2 consumer credit sale, the disclosure of the 
annual percentage rate as required under this title 
in connection with that sale may not be received 
as evidence that the sale was a Joan or apy type of 
transaction other than’a credit sale. 

(d) Except as specified in sections 125 and 130, 
this title and the regulations issued thereunder do 
not affect the validity or enforceability of any con- 
tract or obligation under State or Federal law. 


§ 112. Criminal liability for willfel and knowing 
violation 
Whoever willfully and knowingly 
(1) gives false or inaccurate information or 
fails to provide information which he is re- 
quired to disclose under the provisions of this 
title or any regulation issued thereunder, ; 
(2) uses any chart or table authorized by 
the Board under section 107 in such a man- 
ner as to consistently understate the annual 
percentage rate determined under section 107 
fa)(E(A}, or 
(3) otherwise fails to comply with any re- 
quirement imposed under this title, 
shall be fined not more than $5,000 or imprisoned 
not more than one year, or both. 


§ 113. Penalties inapplicable to governmental agen- 
cies r 

No civil or criminal penalty provided under this 
title for any violation thereof may be imposed 
upon the United States or any agency thereof, or 
upon any State or political subdivision thereof, or 
any agency of any State or political subdivision. 


§ 114. Reports by Board and Attorney General 

Not Jater than January 3 of each year after 
1969, the Board and the Attorney General shall, 
respectively, make reports to the Congress concern- 
ing the administration of their functions under this 
title, including such recommendations as the Board 
and the Attorney General, respectively, deem neces- 
sary or appropriate. In addition, each report of the 
Board shall include its assessment of the extent to 
which compliance with the requirements imposed 
under this title is being achieved. 

{US.C., title 15, sec. 1601-1613.} 
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121. General requirement of disclosure. 
122. Form of disclosure; additional information. 
123. Exemption for State-regulated transactions. 
124, Effect of subsequent occurrence. 

125. Right of rescission as to certain transactions. 
126. Content of periodic statements. 

127. Open end consumer credit plans. 

128. Sales not under open end credit plans. 
129. Consumer loans not under open end credit plans. 
130. Civil liability. 

131. Written acknowledgment as proof of reccipt. 


§ 121. General requirement of disclosure 

(a) Each creditor shall disclose clearly and con- 
spicuously, in accordance with the regulations of 
the Board, to each person to whom consumer credit 
is extended and upon whom a finance charge is or 
may be imposed, the information required under 
this chapter. 

(b) If there is more than one obligor, a creditor 
need not furnish a statement of information re- 
quired under this chapter to more than one of 
them. 


§ 122. Form of disclosure; additional information 

(a) Regulations of the Board need not require 
that disclosures pursuant to this chapter be made 
in-the order set forth in this chapter, and may per- 
mit the use of terminology different from that em- 
ployed in this chapter if it conveys substantially the 
same meaning. 

(b) Any creditor may supply additional informa- 
tion or explanations with any disclosures required 
under this chapter. 


$ 123. Exemption for State-regulated transactions. 
The Board shall by regulation exempt from the 
requirements of this chapter any class of credit 
transactions within any State if it determines that 
under the Jaw of that State that class of. transac- 
tions is subject to requirements substantially similar 
to those imposed under this chapter, and that 
there is adequate provision for enforcement. 


§ 124. Effect of subsequent occurrence = 

If information disclosed in accordance with this 
chapter is subsequently rendered inaccurate as the 
result of any act, occurrence, or agreement sub- 
sequent to the delivery of the required disclosures, 
the inaccuracy resulting therefrom does not con- 
stitute a violation of this chapter. 
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$125. Right of rescission as to certain transactions 

(a) Except as otherwise provided in this section, 
in the case of any consumer credit transaction in 
which a security interest is retained or acquired in 
any real property which is used or is expected to be 
used as the residence of the person to whom credit 
is extended, the obligor shall have the right to re- 
scind the transaction until midnight of the third 
business day following the consummation of the 
transaction or the delivery of the disclosures re- 
quired under this section and all other material dis- 
closures required under this chapter, whichever is 
later, by notifying the creditor, in accordance with 
regulations of the Board, of his intention to do so. 
The. creditor shall clearly and conspicuously dis- 
close, in accordance with regulations of the Board, 
to any obligor in a transaction subject to this sec- 
tion the rights of the obligor under this section. The 
creditor shall also provide, in accordance with reg- 
ulations of the Board, an adequate opportunity to 
the obligor to exercise his right to rescind any trans- 
action subject to this section. 

(b) When an obligor exercises his right to rescind 
under subsection (a), he is not liable for any finance 
or other charge, and any security interest given by 
the obligor becomes void upon such a rescission, 
Within ten days after receipt of a notice of rescis- 
sion, the creditor shall return to the obligor any 
money or property given as earnest money, down- 
payment, or otherwise, and shall take any action 
necessary or appropriate to reflect the termination 
of any security interest created under the transac- 
tion. If the creditor has delivered any property to 
the obligor, the obligor may retain possession of it. 
Upon the performance of the creditor’s obligations 
under this section, the obligor shall tender the prop- 
erty to the creditor, except that if return of the 
property in kind would be impracticable or inequi- 
table, the obligor-shall tender its reasonable value. 
Tender shall be made at the location of the prop- 
erty or at the residence of the obligor, at the option 
of the obligor. If the creditor does not take posses- 
sion of the property within ten days after tender by 
the obligor, ownership of the property vests in the 
obligor without obligation on his part to pay for it. 

(©) Notwithstanding any rule of evidence, written 
acknowledgment of receipt of any disclosures re- 
quired under this title by a person to whom a state- 
ment is required to be given pursuant to this sec- 

‘tion ‘does no more than’ create a rebuttable pre- 
sumption of delivery thereof. 
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(a) The Board may, if it finds that such action 
is necessary in order to permit homeowners to meet 
bona fide personal financial emergencies, prescribe 
regulations authorizing the modification or waiver 
of any rights created under this section to the extent 
and under the circumstances set forth in those reg- 
ulations. : 

(©) This section does not apply to the creatiori 
or retention of a first lien against a dwelling to fi- 
nance the acquisition of that dwelling. 


§ 126. Content of periodic statements 

If a creditor transmits periodic statements in con- 
nection with any extension of consumer credit 
other than under an open end consumer credit plan, 
then each of those statements shall'set forth each 
of the following items: 

(1) The annual percentage rate of the total 
finance charge. 

(2) The date by which, or the period (if 
any) within which, payment must be made in 
order to avoid additional finance charges or 
other charges. 

(3) Such of the items set forth in section 
127(b) as the Board may by regulation require 
as appropriate to the terms and conditions 
under which the extension of credit in ques- 
tion is made. . 


§ 127. Open end consumer credit ‘plans 

(a) Before opening any account under an open 
end consumer credit plan, the creditor shall disclose 
to the person to whom credit is to be extended each 
of the following items, to the extent applicable: 

(1) The conditions under which a finance 
charge may be imposed, including the time 
period, ‘if any, within which’ any credit ex- 
tended may be repaid without incurring a fi- 
nance charge. 

(2) The method of determining the balance 
upon which a finance charge will be imposed. 

(3) The method of determining the amount 
of the finance charge, including any minimum 
or fixed amount imposed as a finance charge. 

(4) Where one or more petiodic rates may 
be used to compute the finance charge, each 
such rate, the range of balances to which it 
is applicable, and the corresponding nominal 
annual percentage rate determined by multi- 
plying the periodic rate by ‘the number of 
periods in a year. 
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(5) If the creditor so elects, 

(A) the average effective annual per- 
centage rate of return received from ac- 
counts under the plan for a representa- 
tive period of time; or 

(B) whenever circumstances arc such 
that the computation of a rate under sub- 
paragraph (A) would not be feasible or 
practical, or would be misleading or 
meaningless, 2 projected rate of return 
to be reccived from accounts under the 
plan, 

‘The Board shall, prescribe regulations, con- 
sistent with commonly accepted standards for 
accounting or statistical procedures,’ to carry 
out the purposes of this paragraph. 

(6) The conditions under which any other 
charges may be imposed, and the method by 
which they will be determined. 

(7) The conditions under which the creditor 
may retain or acquire any security interest in 
any property to secure the payment of any 
eredit extended under the plan, and a descrip- 
tion of the interest or interests which may be 
so retained or acquired. 

(b) The creditor of any account under an open 
end consumer credit plan shall transmit to the 
obligor, for each billing cycle at the end of which 
there is an outstanding balance in that account or 
with respect to which a finance charge is imposed, 
2 statement setting forth cach of the following items 
to the extent applicable: 

(1) The outstanding balance in the account 
at the beginning of the statement period. 

(2) The amount and date of each extension 
of credit during the period,-and, if a purchase 
was involved, a brief identification (unless pre- 
viously furnished) of the goods or services 
purchased. 

(3) The total amount credited to the ac- 
count during the period. 

(4) The amount of any finance charge 
added to the account during the period, item- 
ized to show the amounts, if any, due to the 
application of percentage rates and the 
amount, if any, imposed as 2 minimum or 
fixed charge. 

(5) Where one or more periodic rates may 
be used to compute the finance charge, each 
such rate, the range of balances to which it is 
applicable, and, unless the annual percentage 


rate (determined under section 107(a)(2)) is 
required to be disclosed pursuant to paragraph 
(6), the corresponding nominal annual per- 
centage rate determined by multiplying the 
periodic rate by the number of periods in a 
year. 

(6) Where the total finance charge exceeds 
50 cents for a monthly or longer billing cycle, 
or the pro rata part of 50 cents for a billing 
cycle shorter than monthly, the total finance 
charge expressed as an annual percentage rate 
(determined under section 107(a)(2)), except 
that if the finance charge is the sum of two 
or more products of a rate times a portion of 
the balance, the creditor may, in lieu of dis- 
closing a single rate for the total charge, dis- 
close each such rate expressed as an annual 
percentage rate, and the part of the balance 
to which it is applicable. 

(7) At the clection of the creditor, the aver- 
age effective annual percentage rate of return 
(or the projected rate) under the plan as pre- 
scribed in subsection (a)(5). 

(8) The balance on which the finance 
charge was computed and a statement of how 
the balance was determined. If the balance is 
determined without first deducting all credits 
during the period, that fact and the amount 
of such payments shall also be disclosed. 

(9) The outstanding balance in the.account 
at the end of the period. 

(10) The date by which, or the period if 
any) within which, payment must be made 
to avoid additional finance charges. 

(c) In the case of any open end consumer credit 
plan in existence on the effective date of this sub- 
section, the items described in subsection (a), to 
the extent applicable, shall be disclosed in a noticc 
mailed or delivered to the obligor not Jater than 
thirty days after that date. 


$128. Sales not under open end credit plans 
(a) In connection with each consumer credit 'sale 
not under an open end credit plan, the creditor 
Shall disclose each of the following items which is 
applicable: 
(1) The cash price of the property or serv- 
ice purchased. 
*(2) The sum of any amounts credited as 
downpayment (including any trade-in). 
(3) The difference between the amount re- 


STATUTORY APPENDIX 


ferred to in paragraph (1) and the amount 
referred to in paragraph (2). 

(4 All other charges, individually itemized, 
which are included in the amount of the credit 
extended but which are not part of the finance 
charge. 

(5) The total amount to be financed (the 
sum of the amount described in paragraph (3) 
plus the amount described in paragraph (4)). 

(6) Except in the case of a sale of a dwell- 
ing, the amount of the finance charge, which 
may in whole or in part be designated’ as a 
time-price differential or any similar term to 
the extent applicable. 

(7) The finance charge expressed as an an- 
nual percentage rate’ except in the case of a 
finance charge 

(A) which does not exceed $5 and is 
applicable to an amount financed not ex- 
ceeding $75, or 

(B) which does not exceed $7.50 and 
is applicable to an amount financed ex- 
ceeding $75. 

A creditor may not divide a consumer credit 
sale into two or more sales to avoid the dis- 
closure of an annual percentage rate pursuant 
to this paragraph. 

(8) The number, amount, and due dates 
or periods of payments scheduled to repay 
the indebtedness. 

(9) The default, delinquency, or similar 
charges payable in the event of late payments. 

(10) A description of any security interest 
held or to be retained or acquired by the 
creditor in connection with the extension of 
credit, and a clear identification of the prop- 
erty to which the security interest relates. 

(b) Except as otherwise provided in this chapter, 
the disclosures required under subsection (a) shall 
be made before the credit is extended, and may 
be made by disclosing th¢ information in the con- 
tract or other evidence of indebtedness to be signed 
by the purchaser. 

(c) If a creditor receives a purchase order by 
mail or telephone without personal solicitation, and 
the cash price and the deferred payment price and 
the terms of financing, including the annual per- 
centage rate, are sct forth in the creditor’s catalog 
or other printed material distributed to the public, 
then the disclosures required under subsection (a) 
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may be made at any time not later than the date 
the first payment is due. 

(d) If a consumer credit sale is one’of a series 
of consumer credit sales transactions made pursu- 
ant to an agreement providing for the addition of 
the deferred payment price of that sale to an exist- 
ing outstanding balance, and the person ‘to whom 
the credit is extended has approved in writing both 
the annual percentage rate or rates and 'the method 
of computing the finance charge or charges, and 
the creditor retains no security interest in any prop- 
erty as to which he has received payments aggre- 
gating the amount of the sales price including any 
finance charges attributable thereto, then the dis- 
closure required under subsection (a) for the par- 
ticular sale may be made at any time not later than 
the date the first payment for that sale is due. For 
the purposes of this subsection, in the case of items 
purchased on different dates, the first purchased 
shall be deemed first paid for, and in the case of 
items purchased on the same date,’ the lowest 
priced shall be deemed first paid for. _ 


§ 129. Consumer loans not under open end credit 
plans 

(a) Any creditor making a consumer Ioan or 
otherwise extending consumer credit in a transace 
tion which is neither a consumer credit sale nor 
under an open end consumer credit plan shall dis- 
close each of the following items, to the extent 
applicable: 

(1) The amount of credit of which the 
obligor will have the actual use, or which 
is or will be.paid to him or for; his account 
or to another person on his behalf. 

(2) All charges, individually itemized, which 
are included in the amount of credit extended 
but which are not part of the finance charge. 

(3) The total amount to be financed (the 
sum of the amounts referred to in paragraph 
(1) plus the amounts referred to in paragraph 
(2)). 

(4) Except in ‘the case of a loan secured by 
a first lien on a dwelling and made to finance 
the purchase of that dwelling,’ the amount 
of the. finance charge. 

(5) The finance charge expressed as an 
annual percentage rate except in the case of a 
finance charge 

(A) which does not exceed $5 and is 
applicable to an extension of consumer 
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credit not exceeding $75, or 
(B) which does not exceed $7.50 and 

is applicable.to an extension of consumer 

credit exceeding $75. 
A creditor may not divide an extension of 
credit into two or more transactions to avoid 
the disclosure of an annual percentage rate 
pursuant to this paragraph. 

(©) The number, amount, and the due dates 
or periods of payments scheduled to repay 
the indebtedness. 

(7) The default, delinquency, or similar 
charges payable in the event of late payments. 

(8) A description of any security interest 
held or to be retained or acquired by the 
creditor in connection with the extension of 
credit, and 2 clear jdentification of the prop- 
erty to which the security interest relates. 

(b) Except as otherwise provided in this chapter, 
the disclosures required by subsection (a) shall be 
made before the credit is extended, and may be 
made by disclosing the information in the note or 
other evidence of indebtedness to be signed by the 
obligor. ; 

(c) If 2 creditor receives a request for an exten- 
sion of credit by mail or telephone without personal 
solicitation and the terms of financing, including the 
annual percentage rate for representative amounts 
of credit, are set forth in the creditor’s printed 
material distributed to the public, or in the ‘contract 
of loan or other printed material delivered to the 
obligor, then the disclosures required under sub- 
section (a) may be made at any time not later than 
the date the first payment is due. 


§ 130. Civil liability 
(a) Except as otherwise provided in this section, 
any creditor who fails in connection with any con- 
sumer credit transaction to disclose to any person 
any information required under this chapter to be 
disclosed to that person is liable: to that person in 
an amount equal to the sum of 
(1) twice the amount of the finance charge 
in connection with the transaction, except that 
the liability under this paragraph shall not be 
less than $100 nor greater than $1,000; and 
(2) in the case of any successful action to 
enforce the foregoing liability, the costs of the 
action together with a reasonable attorney's 
fee as determined by the-court. 
(&) ‘A creditor has no liability under this section 
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3f within fifteen days after discovering an ¢fror, 
and prior to the institution of an action under this 
section or the receipt of written notice of the error, 
the creditor notifies the person concerned of the 
error and makes whatever adjustments in the ap- 
propriate account are necessary to insure that the 
person will not be required to pay a finance charge 
in excess of the amount or percentage rate actually 
disclosed. 

(c) A creditor may not be held liable in any 
action brought under this section for a violation of 
this chapter-if the creditor shows by a preponder- 
ance of evidence that the violation was not inten- 
tional and resulted from 2 bona fide crror notwith- 
standing the maintenance of procedures reasonably 
adapted to avoid any such error. 

(@) Any action which may be brought under this 
section against the original creditor in any credit 
transaction involving 2 security interest in real 
property may be maintained against any subsequent 
assignee of the original creditor where the assignee, 
its subsidiaries, or affiliates were in 2 continuing 
business relationship with the original creditor 
either at the time the credit was extended or at the 
time of the assignment, unless the assignment was 
involuntary, or the assignee shows by a preponder- 
ance of evidence that it did not have reasonable 
grounds to believe that the original creditor was 
engaged in violations of this chapter, and that it 
maintained procedures reasonably adapted to ap- 
prise it of the existence of any such violations. 

(c) Any action under this section may be brought 
in any United States district court, or in any other’ 
court of competent jurisdiction, within one year 
from the date of the occurrence of the violation. 


§ 131. Written acknowledgment as proof of receipt 

Except as provided in section 125(c) and except 
jn the case of actions brought under section 130(4), 
$n any action or proceeding by or against any sub- 
sequent assignee of the original creditor without 
knowledge to the contrary by the assignee when he 
acquires the obligation, written acknowledgment of 
receipt by a person to whom a statement is required 
to be given pursuant to this title shall be conclusive 
proof of the delivery thereof and, unless the viola- 
tion is apparent on the face of the statement, of 
compliance with this chapter. This section does not 
affect the tights of the obligor in any action against 


creditor. 
[US.C,, tile 15, sec. 1631-1641] 
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CHAPTER 3—CREDIT ADVERTISING 


Sec. 
ents. 


144. Advertising of 
145, Nonliability of media. 


§ 141, Catalogs and multiple-page advertisements 

For the purposes of this chapter, 2 catalog or 
other multiple-page’ advertisement shall be con- 
siderd.a single advertisement if it clearly and con- 
spicuously displays a credit terms table on which 
the information required to be stated under this 
chapter is clearly set forth. 


$ 142. Advertising of downpayments and install- 
ments 
No advertisement to aid, promote, or assist 
directly or indirectly any extension of consumer 
credit may state 
(1) that a specific periodic consumer credit 
amount or installment amount can be ar- 
ranged, unless the creditor usually and cus- 
tomarily arranges credit payments or install- 
ments for that period and in that amount. 
(2) that a specified downpayment is re- 
quired in connection with any extension of 
consumer credit, unless the creditor usually 
and customarily arranges downpayments in 
that amount. 


$ 143. Advertising of open end credit plans 

No advertisement to aid, promote, or assist di- 
rectly or indirectly the extension of consumer credit 
under an open end credit plan may set forth any of 
the specific terms of that plan or the appropriate 
rate determined under section 127(a)(5) unless it 
also clearly and conspicuously sets forth all of the 
following items: 

(1) The time period, if any, within which 
any credit extended may be repaid without in- 
curring a finance charge. 

(2) The method of determining the balance 
upon which a finance charge will be imposed. 

(3) The method of determining the amount 
of the finance charge, including any minimum 
or fixed amount imposed as a finance charge. 

(4) Where periodic rates may be used to 
compute the finance charge, the periodic rates 
expressed as annual percentage rates. 


(5) Such other or additional information for 
the advertising of open end credit plans as the 
Board may by regulation require to provide 
for adequate comparison of credit costs as 
between different types of open end credit 
plans. 


§ 144. Advertising of credit other ‘than open end 


(a) Except as provided in subsection (b), this 
section applies to any advertisement to aid, pro- 
mote, or assist directly or indirectly any consumer 
credit sale, loan, or other extension of credit subject 
to the provisions of this title; other than an open 
end credit plan. 

(b) The provisions of this section do not apply to 
advertisements of residential real estate except to 
the extent that the Board may by regulation re- 
quire. : 

(c) If any advertisement to which this section 
applies states the rate of a finance’ charge, the ad- 
vertisement shall state the rate of'that charge ex- 
pressed as an annual percentage rate. 

(d) If any advertisement to which this section 
applies states the amount of the downpayment, if 
any, the amount of any installment payment, the 
dollar amount of any finance charge, or the num- 
ber of installments or the period of repayment, then 
the advertisement shall state all of the following 
items: : 

(1) The cash price or the amount of the 
Joan as applicable. 

(2) The downpayment, if any. 

(3) The number, amount, and due dates or 
period of payments scheduled to repay the 
indebtedness if the credit is extended. 

(4) The rate of the finance charge expressed 
as an annual percentage rate. 


$ 145. Nonliability of media 
There is no liability under this chapter on the 
part of any owner or personnel, as such, of any 
medium in which an advertisement appears or 
through which it is disseminated. 
[U.S.C,, title 15, sec, 1661-1665] 
x me Om ’ 


TITLE V—GENERAL PROVISIONS 


Sec. 

501. Severability. 

502. Captions and catchlines for reference only. 
503. Grammatical usages. 

504. Effective dates. 


§ 501. Severability 

If a provision enacted by this Act is held in- 
valid, all valid provisions that are severable from 
the invalid provision remain in effect. If a provi- 
sion enacted by this’ Act is held invalid in one*or 
more of its applications, the provision remains in 
effect in all valid applications that are severable 
from the invalid application or applications. 


§ 502. Captions and catchlines for reference only 
Captions and catchlines are intended solely as 
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aids to convenient reference, and n0 inference as 
to the legislative intent with respect to any proyi- 
sion enacted by this Act may be drawn from them. 


§ 503. Grammatical usages 
In this Act: 
(1) The word “gay” is used to indicate that 
an action either is authorized or is permitted, 
(2) The word “shall” is used to indicate that 
an action is both authorized and required. 
(3) The phrase “may not” is used to indi- 
cate that an action is both unauthorized and 
forbidden. 
(4) Rules of law are stated in the indicative 
mood. 


§ 504. Effective dates 
(a) Except as otherwise specified, the provisions 
of this Act take effect upon enactment. 
(b) Chapters 2 and 3 of title I take effect on 
July 1, 1969. 
(©) Title II takes effect on July 1, 1970. 
[US.C, title 15, sec. 1601 note] 
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SECTION 226.802—DISCLOSURES ON MAIL 
OR TELEPHONE ORDERS 


Under '§ 226.8(g). disclosures may be made at 
any time not later than the date the first payment 
is due under certain conditions. The question arises 
as to when disclosures shall be made on mail or 
telephone orders where the information outlined 
in § 226.8(g)(1) and (2) is not available to the 
customer or prospective customer. 

Under the circumstances set forth in the above 
question, the creditor shall make the disclosures 
required under Regulation Z as follows: 

1. With respect to credit sales, not later than at 
the time of delivery of the property or first 
performance of service ordered. 

. With respect to loans, not later than at the 
time proceeds of the loan are disbursed. 

. Except that if the transaction is subject to the 
provisions of § 226.9, the disclosures shall be 
made before the transaction is consummated. 
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SECTION 226.803—DISCLOSURES WHEN 
DISCOUNTS APPLY FOR PROMPT PAYMENT 


Under § 226.8(0). disclosures shall be made on 
the billing statement whereas under § 226.8(a) 
disclosures shall be made before the transaction 
is consummated. The question arises as to which 
provision prevails. 

The provisions of § 226.8(0) prevail under the 
conditions set forth in that paragraph unless the 
transaction is also subject to the provisions of 
§ 226.9 in which event the disclosures shall be 
made before the transaction is consummated. 
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SECTION 226.804—SERIES OF SALES— 
CONTENT OF AGREEMENT 


Under § 226.8(h). if a credit sale is one of a 
series of transactions made under an agreement 
providing for the addition of a current sale to an 
existing outstanding balance and the customer has 
approved in writing the annual percentage rate or 
rates and certain other requirements are met, dis- 
closures may be made at any time not later than 
the date the first payment for that sale is due. 

The question arises as to how the annual per- 
centage rate or rates should be shown in an agree- 
ment where. for example, an 18% annual per- 
centage rate applies to the first $500 of balance, a 
12% annual percentage rate applies to all balances 
over $500, and the mix of the two rates on trans- 
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actions over $500 will produce a gradually de- 
creasing annual percentage rate as the amount 
of balance over $500 increases. 

In addition to meeting the other requirements of 
§ 226.8(h). if two or more annual percentage rates 
apply to ranges of balances, the agreement need 
only state each annual percentage rate and the 
range of balances to which it applies. However, the 
disclosures which must be made not later than the 
date the first payment is due must include the 
actual annual percentage rate applicable to that 
sale. 
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SECTION 226.805—SERIES OF SALES AS 
DISTINGUISHED FROM REFINANCING, 
CONSOLIDATING, OR INCREASING 


The question arises as to the distinction be- 
tween the provisions of § 226.8(h). series of sales, 
and the provisions of § 226.8()). refinancing. con- 
solidating. or increasing. 

Section 226.8(h) is applicable only when a 
credit sale is made pursuant to an agreement W hich 
provides for the addition of a current (or new) 
sale to an existing outstanding balance. In such 
cases, and provided that all of the requirements 
of § 226.8(h) (1) and (2) are met, the disclosures 
may be made at any time not later than the date 
the first payment for that sale is due, 

If there is no agreement, or if the agreement 
does not meet all of the requirements of § 226.8 
(h). the disclosures required in connection with 
any subsequent sale, which is added to a previ- 
ously outstanding balance shall be made under the 
provisions of § 226.8(j). For example. the fact 
that an agreement provides a method of computing 
an unearned portion of the finance charge in the 
event of prepayment, but does not otherwise meet 
the requirements of § 226.8(h). will not qualify 
transactions made pursuant to that agrecmene for 
disclosure under the terms of § 226.8(h). 
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SECTION 226.806—DEPOSIT BALANCES 
APPLIED TOWARD SATISFACTION OF 
CUSTOMER'S OBLIGATION 


Section 226.8(c)(2) provides that required de- 
posit balances must be deducted under § 226.8(c) 
(6) and excluded under § 226.8(d)(1) in deter- 
mining the amount financed. Subdivision (ii) of 
§ 226.8(e)(2) provides an exception in the case 
of Morris Plan type transactions in which pay- 
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ments in the transaction are made and accumu- 


ch is then wholly 


lated in a deposit account ¥ 
applied to satisty the obligation 


Unless deposit balance account Is created tor 


the sole purpose ol accumul payments and 


then being applicd toward satisfaction of the cus- 


» transaction, such deposit 


vance does not fall wit 


the exception provided 


in subdivision (it} 


nv case in Which a deposit balanee qualifies 


deposit made into the 
the same as a payment 


Surpose of computations 


SECTION 226.807—ASSUMPTION OF AN 
OBLIGATION—DISCLOSURES 
ises as to Which disclosures are 


226.8(K) 


The question ar 


be made under 


poses of 226.8(kK). an “assump- 
only when. by written agreement en- 
een a subsequent customer and the 
sequent customer Is oF will be 

creditor as an obligor on an 


debt. In such circumstances, 


disclosures shall be made as follows: 


cL) Hf the finance charge originally imposed 


on the existing evidence of debt was an add-on or 


the creditor need 


discount twpe 
only disclose: 

(i) The unpaid balance of the obligation as- 
sumed: 

(ji) The total amount of the charges imposed 
by the creditor, individually itemized. in connec- 
tion with the assumption: 

(iii) The number. amount. and due dates of 
remain payments to be made alter assumption, 
the total of such payments. and any other appli- 


cable information required under § 226.8(b) (3): 

Civ) Identification of the type of security in- 
terest. if any. retained or to be acquired in any 
property of the assuming customer and a briet 
identification of that property: 

(v) The information required to be disclosed 
under § 226.8(b) (4). (6) and (7): 

(vi) If applicable in connection with the as- 
sumption, the disclosures required under S$ 226.4 
(a) (5) and (6): and 

(vii) If that obligation was entered into on or 
1969, the annual 


after Suly tf. percentage rate 
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originally disclosed on the existing obligation. 
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SECTION 226.808—DISCLOSURE OF AMOUNT 
OF SCHEDULED PAYMENTS 

Section 226.8(b) (3) requires the creditor to dis- 
close the “amount . of payments scheduled to 
repay the indebtedness.” In certain transactions 
each payment consists of an equal amount to apply 
on principal and a finance charge which is deter- 
mined by application of a rate to the decreasing 
unpaid balance. In such cases no two payments 
are equal in amount. The question arises as to 
whether it is necessary to list the respective dollar 
amount of each such payment to comply with this 
requirement of § 226.8(b) (3). or whether an 
optional disclosure is permitted. 

In any transaction in which the amount of each 
regularly scheduled payment (other than a first or 
last. payment) includes an equal amount to be 
applied on principal and a finance charge com- 
puted by application of a rate to the decreasing 
unpaid balance, at the creditor's option the re- 
quirement of § 226.8(b)(3) with respect to the 
amount of each payment may be met by disclos- 
ing the following information: 

(1) The amount of each payment to be applied 
on principal, and an identification of that amount 
as payment on principal: 

(2) The respective amount of finance charge 
included in the first and last scheduled payments 
so described: 

If this option is utilized. the exceptions pro- 
vided under paragraphs (b) (3), and (c)(8) and 
(d)(3) of $ 226.8 shall not apply. 
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SECTION 226.809—DISCLOSURES FOR 

CERTAIN STUDENT LOANS 

Footnotes 10 and 11 to Regulation Z provide 
an exception from specified disclosure requirements 
for interim student loans under certain Federally 
insured student loan programs. These exceptions 
are applicable to other student loans of the same 
type. including those made to students under Fed- 
erally supported loan programs or programs of 
Joan guarantee, administered by or under agrec- 
ment with the U.S. Department of Health, Edu- 
cation, and Welfare. In all of such cases, however, 
all disclosures must be made prior to the time the 
final note is executed or repayment schedule is 
agreed upon. 
6/10/69 
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SECTION 226.810—DISCLOSURES—VARIABLE 
INTEREST RATES 

In some cases a note, contract, or other instru- 
ment evidencing an obligation provides for pros- 
pective changes in the annual percentage rate or 
otherwise provides for prospective variation in 
the rate, The question arises as 10 what disclosures 
must be made under these circumstances when it 
is not known at the time of consummation of the 
transaction whether such change will occur or the 
date or amount of change. 

In such cases. the creditor shall make all dis- 
closures on the basis of the rate in effect at the 
time of consummation of the transaction and shall 
also disclose the variable feature. 

If disclosure is made prior to the consumma- 
tion of the transaction that the annual percentage 
rate is prospectively subject to change. the condi- 
tions under which such rate may be changed. and, 
if applicable, the maximum and minimum limits 
of such rate stipulated in the note, contract. or 
other instrument evidencing the obligation, such 
subsequent change in the annual percentage rate 
in accordance with the foregoing disclosures is a 
subsequent occurrence under § 226.6(g) and is 
not a new transaction. 
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SECTION 226.9 


—— 


SECTION 226.901—WAIVER OF SECURITY 
INTERESTS—EFFECT ON THE RIGHT 
OF RESCISSION 

Section 226.9(a) provides for a right of rescis- 
sion “in the case of any [consumer] credit trans- 
action in which a security interest is or will be re- 
tained or acquired in any real property which is 
used or is expected to be used as the principal 
residence of the customer.” Under § 226.2(z) 
security interests include mechanic's and material- 
men’s liens, If a creditor effectively waives his 
right to retain, or to acquire such a lien, he has not 
retained or acquired such security interest. The 
question arises, however. of whether waiver of a 
creditor's lien rights is effective to remove a trans- 
action from the scope of rescission when lien rights 
which are not waived arise in favor of subcon- 
tractors, workmen. or others who are not credi- 
tors in the transaction. 

The fact that the creditor waives his lien rights 
does not. in itself, determine whether or not the 
transaction is rescindable. If all security interests 


are effectively waived, the transaction is not re- 
scindable. On the other hand, if as a result of the 
transaction, a security interest is or will be re- 
tained or acquired by a subcontractor. workman, 
or other person, the transaction Is rescindable. 
In the latter case the creditor would be responsible 
for delivering the rescission notice as Well as other 
applicable disclosures, delaying performance as 
provided under § 226.9(c), and identifying him- 
self as the creditor on the rescission ;notice, The 
subcontractors. workmen, and others would not 
be responsible for delivering rescission notices to 
the customer. 
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SECTION 226.902—"‘CUSTOMERS” AND 
JOINT OWNERS OF PROPERTY: UNDER 
THE RIGHT OF RESCISSION 


Section 226.9(f) provides that, for the purpose 
of the right of rescission, “customer” jshall include 
two or more customers Where joint ownership is 
involved. The question arises of whether this means 
that all joint owners of record. regardless of 
whether or not they are parties to the transaction, 
are customers for this purpose. and whether each 
of such owners of record (1) must receive dis- 
closures and a notice of the right of rescission, (2) 
may exercise the right of rescission, and (3) must 
join in signing a waiver if one is appropriately taken 
by the creditor. 

Under § 226.9(f) where there are joint owners. 
the right to receive disclosures and notice of the 
right of rescission, the right to res¢ind. and the 
need to sign a waiver of such right. apply only to 
those joint owners who are parties to the transac- 
non. 
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SECTION 226.903—REFINANCING AND 
INCREASING—DISCLOSURES AND EFFECTS 
ON THE RIGHT OF RESCISSION 


In some cases the creditor of an obligation will 
refinance that obligation at the request of a cus- 
tomer by permitting the customer ‘to execute a 
new note, contract, or other document evidencing 
the transaction under the terms of which one or 
more of the original credit terms, including the 
maturity date of the obligation, are changed. Al- 
though such refinancing constitutes! a new trans- 
action, and all disclosures required ‘under § 226.8 
must be made, the question arises ‘as to whether 
that transaction is subject to the right of rescission 
under § 226.9 where the obligation: is already se- 
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cured by a lien on real property which is used or 
expected t& be used as the principal residence of 
that customer. 

If the amount of such new transaction does not 
exceed the amount of the unpaid balance plus any 
accrued and unpaid finance charge on the existing 
obligation, § 226.9 does not apply to the transaction. 

If, however, such new transaction is for an 
increased amount. that is. for an amount in excess 
of the amount of the unpaid balance plus any 
accrued and unpaid finance charge on the existing 
obligation, § 226.9 applies to the transaction. 
However, such right of rescission applies only to 
such excess and does not affect the existing obli- 
gation (or related security interest) for the unpaid 
balance plus accrued unpaid finance charge. 

If a transaction is refinanced by a creditor other 
than the creditor of the existing obligation. the 
entire transaction is subject to § 2269. 
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SECTION 226.1001—ADVERTISING OF 
CREDIT TERMS IN OTHER THAN 
OPEN END CREDIT 


The statement of certain credit terms in adver- 
tisements such as “no downpayment”, the amount 
of any instalment payments, dollar amount of 
firsance charge, number of payments, ¢tc., as pro- 
vided in § 226.10(d) (2). requires that certain 
other terms also be stated in the same advertise- 
ment. The question arises as to how a creditor 
may advertise credit terms in a meaningful way 
when all of his credit sales or loans are not made 
on the safne basis. 

The advertising of credit terms may be made 
by giving one or more examples of typical ¢x- 
tensions of credit and stating all of the terms ap- 
plicable to cach example. In any such case. the 
advertiser shall set forth one or more examples 
which are, in fact. typical of the type of credit 
and terms usually and customarily made avail- 
able by the creditor to present and prospective 
customers and cach shall be clearly and con- 
spicuously identified as examples of typical trans- 
actions. 
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SECTION 226.1002—CATALOGS—TABLES OR 
SCHEDULES OF CREDIT TERMS 

Under § 226.10(b) in order that a catalog may 
qualify as a single advertisement, among other 
things. it must include a table or schedule of 
credit terms. It has been the practice of catalog 
houses to include such tables in catalogs: how- 
ever, such tables generally state amounts of pur- 
chases, amounts of finance charges. and number 
and amount of payments for brackets up to a 
certain level and then contain an instruction to 
include a specified dollar amount in computing 
the finance charge by application of a percentage 
rate on any purchase in excess of that level. 
Tables to show the actual terms including annual 
percentage rates for all purchases into thousands 
of dollars would be unwieldy, present a formi- 
dable appearance, and may be more confusing 
than helpful to the user. The question arises as 
to whether a creditor who publishes a catalog is 
required to include tables in detailed amounts 
from the minimum up to. for example, $5,000, his 
highest priced cataloged merchandise. 

Tables or schedules of terms in catalogs must 
include all amounts up to a level of the more 
commonly sold higher priced property or services 
which are offered for sale, but in no event greater 
than $1,000 unless the creditor elects to do so, If 
the creditor offers property or service for sale at 
prices higher than the uppermost level covered 
by his table, he shall state the method by which 
the finance charge is computed on larger amounts. 
how the amount of payments and the number 
and periods of payments are determined and state. 
for each representative amount in increments of 
not more than $500 up to the highest priced 
property or service offered. the annual percentage 
rate. Any catalog which contains such a table or 
schedule of credit terms will comply with require- 
ments of § 226.10(b) provided all other require- 
ments are met and such catalog shall be consid- 
ered adequate for the purpose of § 226.8(g) (1). 
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[Interpretations available from Publications Services, Division of Administrative Services, Board of 
Governors of the Federal Reserve System, Washington, D.C. 20551.] 


REGULATION 


Some questions and answers 
about the advertising of credit 


Q: Does Regulation Z affect credit advertising? 

A: Yes it does. It affects all advertising to aid or promote any extension of 
consumer credit regardless of who the advertiser may be. An association, 
for example, which advertises that its members extend consumer credit 
is subject to the advertising provisions of Regulation Z. 


Q:. What kinds of advertising are affected? 

A: All types of advertising: television, radio. newspapers, magazines, 
leaficts, flyers, catalogs, public address announcements, direct mail 
literature, window displays. billboards, etc. (Reg. Z/226.2 (b)) 


Q: How does Regulation Z affect your advertising as a creditor? 

A: Generally, you may not advertise that the down payment, installment 
plan or amount of credit can be arranged unless you usually arrange 
terms of this type. (Reg. Z/226.10 (a)) 


Q: How else is credit advertising affected? 

Az If it is open end credit see Reg. Z/226.10 (c). For credit other than open 
end see Reg. Z/226.10 (d). If you advertise in catalogs, see 
Reg. Z/226.10 (b). But generally you are not permitted to advertise 


any specific credit term unless all other terms involved are stated clearly 
and can be easily seen. 


Typical formats of disclosures under Regulation Z are shown on the following | 
pages for demonstration only. They are not intended for the requirements of your | 


| business. For full information, please refer to the provisions of the Regulation. 
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EXHIBIT A 


Example of a retailer’s statement, prepared by 2 manual billing operation, for an account on which the” 
finance charge is determined by a single periodic rate or a minimum charge of 50 cents applicable to balances 
under a specific amount. It also assumes that the finance charge is computed on the previous balance before 
deducting payments and/or credits. Separate slips shall accompany each statcment, identifying all charges 
and credits and showing the dates and amounts thercof. 


Any Store U.S. A. 


MAIN STREET—ANY CITY, U.S.A. 


(Customer’s name here) 


AMT. PE a 


_______ ro nsune raonen cneor ery tis pommon wis oS EE 


FINANCE 
PREVIOUS CHARGE NEW MINIMUM 
BALANCE Ao eUM PAYM 


—_<—$<—<—<—<—<—<—<——_—— 


FINANCE CHARGE 1S COMPUTED BY 
A “PERIODIC RATE” OF % PER 
MONTH (OR A MINIMUM CHARGE OF 
50 CENTS FOR BALANCES UNDER 

) WHICH IS AN ANNUAL 
PERCENTAGE RATE OF % AP- 
PLIED TO THE PREVIOUS BALANCE 
WITHOUT DEDUCTING CURRENT 
PAYMENTS AND/ OR CREDITS APPEAR- 
ING ON THIS STATEMENT. 


NOTICE 


PLEASE SEE ACCOMPANYING STATE- 
MENT(S) FOR IMPORTANT INFORMA- 


RGES, RECEIVED AFTER THE DATE SHOWN 
THE CLOSING DATE OF THIS BILLING CYCLE, 

TEMENT. TO AVOID ADDITIONAL FINANC! 
FORE THIS DATE NEXT MONTH. 


ANY STORE, USA. MAIN STREET, ANY CITY, 


This form, when properly completed, will show bow a creditor may comply with the disclosure 

of the provisions of paragraphs (b) and (c) of §226.7 of Regulation Z for the type of credit extended in this 
example. This form is intended solely for purposes of demonstration and it is not the only format which will 
permit a creditor to comply with disclosure requirements of Regulation Z. 
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ILLUSTRATION OF FEDERAL DISCLOSURES ON A PERIODIC STATEMENT 
FOR A RETAIL OPEN END CREDIT ACCOUNT 
(Section 226.7) 
Regulation Z 
Applicable Disclosures Shown on Exhibit A (opposite page) Reference (226.7) 

1. “Previous Balance” ......-.eereeeeesens evi ioleteletoheteke (b) (1) & (c):(1) 
2. Purchases : (b) (2) & (c),(1) 
. “Payments” (b) (3) & (c):(1) 

4. “Credits” (b) (3) & (c). (1) 

5. “Finance Charge” (showing minimum charge) (b) (4) & (c) (1) 

6. “Periodic Rate” (showing balance to which applicable) (b) (5) & (c) (2) 

7. “Annual Percentage Rate” (b) (6) & (c) (1) 

8. Balance on which Finance Charge Was Computed 

(with explanation of how balance was determined) (b) (8) & (c) (2) 

9. Closing Date of the Billing Cycle (b) (9) & (c) (1) 
10. Balance at Closing Date, “New Balance” (b) (9) & (c) (1) 
11. Date or Period for Payment to Avoid Additional 

Finance Charges (b) (9) & (ce) (1) 


Other Disclosures Applicable to Example but not Illustrated on Exhibit A 


(These disclosures would be made on separate slips which would 
accompany statement but which are not illustrated here.) 


1. Date of Each Purchase .....+-+-s-e00- ee OOO) 
2. Brief Identification of Each Purchase ....... sane52 wee eee (bd) (2) & Footnote 7 
3. Brief Identification of Credits Other Than Payments .....-.- (b) (3) & Footnote 8 


Other Disclosures Not Applicable to Example Wustrated on Exhibit A 


Regulation Z prescribes other disclosures to be made on open end credit account 
periodic statements which are not applicable to the illustrated example, such as, where 
there is more than one periodic rate (b)(5), more than one annual percentage rate (b)(6), 
charges for insurance 226.4 (a)(5) and (6), etc. 


EXHIBIT B 


Example of a retailer's descriptive statement, prepared by an qutomated billing operation, for an account on 
which the finance charge is determined by a single periodic rate or a minimum charge of 50 cents applicable 
to balances under a specified amount. It also assumes that the finance charge is computed on the previous 
balance before deducting payments and/or credits. 


(FACE OF FORM) 


Any Store U.S.A. 


MAIN STREET—ANY CITY, U.S.A. 
(Customer's name here) 


YOUR ACCOUNT NUMBER 1$__________—__-—- 


To INSURE PROPER CREDIT RETURN THIS PORTION WITH PAYMENT, _|____—___—-_————= 


We Added Your. 


BILLING DATES To Your FINANCE CHARGE Vie Deducted Your We Added Your 


NEXT MO. THIS MO, PREVIOUS BALANCE 50¢ MINIMUM PAYMENTS CREDITS PURCHASES 


TRANSACTION NO. store | DEPT.NO. | DEPARTMENT NAME CHARGES ie 


ANNUAL 
To Avoid Additional Finance Charges, Pay The “New This ts Your Tris Is Your PERCENTAGE 
| Balance” Before Your Billing Date Next Month. |__NEW BALANCE TAINIMUM PAYMENT, RATE 


———— 


—_— ————- 
NOTICE: SEE REVERSE SIDE FOR IMPORTANT INFORMATION 


(REVERSE SIDE OF FORM) 


—_—_—$—————— 

PAYMENTS, CREDITS OR CHARGES RECEIVED AFTER YOUR BILLING DATE “THIS MONTH” WILL APPEAR ON YOUR 

NEXT STATEMENT. YOUR FINANCE CHARGE IS COMPUTED BY A SINGLE PERIODIC RATE OF % (OR A MINIMUM 
CHARGE OF 50 CENTS FOR BALANCES UNDER $ ) WHICH IS AN ANNUAL PERCENTAGE RATE OF % APPLIED 
TO YOUR “PREVIOUS BALANCE” WITHOUT DEDUCTING CURRENT PAYMENTS AND/OR CREDITS APPEARING ON THE 


FACE OF THIS STATEMENT. 
DEPT. NAME DEPT. NO. DEPT. NAME 


(in this form of billing, this side of the statement contains a listing of 
MEN’S CLOTHING all departments and a brief description of the merchandise sold in each.) 
(Suits, Sportcoats, 

Outerwear, etc.) 


MEN’S ACCESSORIES 
(Shirts, Ties, Socks, etc.) 


ANY STORE, U.S.A., MAIN ST., ANY CITY, U.S.A. 


This form, when properly completed, will show how a creditor may comply with the disclosure requirements 
of the provisions of paragraphs (b) and (c) of §226.7 of Regulation Z for the type of credit extended in this 
example. This form is intended solely for purposes of demonstration and it is not the only format which will 
permit a creditor to comply with disclosure requirements of Regulation Z. 


ANOTHER ILLUSTRATION OF FEDERAL DISCLOSURES ON A PERIODIC 
STATEMENT FOR A RETAIL OPEN END CREDIT ACCOUNT 
(Section 226.7) 
Regulation Z 
Applicable Disclosures Shown on Exhibit B (opposite page) Reference (226.7): 
. “Previous Balance” ....-eceeesesee sa0005 AnDons2550" (b) (1) & (c) (1) 
. Purchases .....-.+e0- sagcose eloleloteloleieioleFoi~ weeecccee (db) (2) & (c) (1) 
. “Payments” .....ceecceccees Mctetololefehotolote Ptolotelototetoloret> (b) (3) & (c) (1) 
. “Credits” wecccccee (dD) (3) & (c) (1) 
. “Finance Charge” (showing minimum charge) ..... (b) (4) & (c) (1) 
6. “Annual Percentage Rate” ...-.-ececcccecccececcces . -(b) (6) & (c) (1) 
7. Balance on Which Finance Charge was Computed (b) (8) & (c) (2) 
8. Closing Date of the Billing Cycle ...--..---++++ weeceeee(b) (9) & (c) (1) 
9. Balance at Closing Date, “New Balance” ....... Py rstaa\crekers (b) (9) & (c) (1) 
10. Date or Period for Payment to Avoid Additional 
Finance Charge weeevceees(b) (9) & (c) (1) 
11. Date of Each Purchase (b) (2) & (c) (1) 
12. Brief Identification of Each Purchase by Symbol Relating to 
an Identification List Printed on the Reverse Side (b) (2) & Footnote 7 
13. Brief Identification of Credits Other Than Payments by Symbol 
Relating to an Identification List Printed on the : 
Reverse Side ......ceeececcccccoccccceces AaRD SD (b) (3) & Footnote 8 


Other Disclosures Applicable to Example Which Appear on Reverse Side of Exhibit B 


1. “Periodic Rate” (showing balance to which applicable) ......(b) (5) & (¢) (2) 
2. “Annual Percentage Rate” . (b) (6) & (c) (2) 
3. Reference to the Finance Charge (showing minimum charge). (b) (4) & (c) (2) 
4. Reference to the Balance on Which Finance Charge 

was Computed (with explanation of how balance 

was determined) .......--sseeeeee Saen0s WAsonoahOS (b) (8) & (c) (2) 
5, Identification List to Identify Transactions ..........+++++(b) (2) and (3) 


Other Disclosures Not Applicable to Example Ilustrafed on Exhibit B 


Regulation Z prescribes other disclosures to be made on open end credit account 
periodic statements which are not applicable to the illustrated example, such as, where 
there is more than one periodic rate (b) (5), more than one annual percentage rate 

(b) (6), charges for insurance 226.4 (a) (5) and (6), etc. 


Selier’s Name: ee 


Contract =___—_—_ 


SSS 


RETAIL INSTALLMENT CONTRACT AND SECURITY AGREEMENT 


The undersigned (herein called Purchaser, whether one oF 
more) purchases from papa ae celles 
and grants to SS 
a security interest in, subject to the terms and conditions 
hereof, the following described property. 


QUANTITY DESCRIPTION AMOUNT 


Description of Trade-in: 


Insurance Agreement 


The purchase of insurance coverage is voluntary 
and not required for credit. _ (Type of Ins. 
insurance coverage is available at a cost of 
$__—- for the term of credit. 


I desire insurance coverage 
Signed _—____- Date_____—- 


$ do not desire insurance coverage 


Signed _ —_____ Date_____—- 


PURCHASER’S NAME__—_$__—_$__$_$— 
PURCHASER’S ADDRESS_————___— 
crry___STaTE___2P___— 


1. CASH PRICE 
2. LESS: CASH DOWN PAYMENT $_——— 
3. TRADE-IN 
4. TOTAL DOWN PAYMENT 

5. UNPAID BALANCE OF CASH PRICE 

&. OTHER CHARGES: 


— 


——e 


a 


—_——_———————_——_—"— 


7. AMOUNT FINANCED 

8. FINANCE CHARGE 

9, TOTAL OF PAYMENTS 
10, DEFERRED PAYMENT PRICE (14-6+-8) 
11. ANNUAL PERCENTAGE RATE 


Purchaser hereby agrees to pay to_—_____—- 
at their 


SS ,. 
_offices shown above the “TOTAL OF PAYMENTS” 


shown above in monthly installments of 
$. (final payment to be ——_—) 
the first installment being payable ______—__ 
19____, and all subsequent installments on the 
same day of each consecutive month until paid in 
full. The finance charge applies from (Date) 


Signe¢ ——_—_—_$_$___ 


Notice to Buyer: You are entitled to a copy of the contract you sign. You have the right to pay in advance the unpaid 
batance of this contract and obtain a partial refund of the finance charge based on the “Actuarial Method.” [Any other 
method of computation may be so identified, for example, “Rule of 78's,” “Sum of the Digits,” etc-} 


SSS ee 


This form, when properly completed, will show how a creditor may comply with the disclosure requirements 
of the provisions of paragraphs (b) and (c) of $226.8 of Regulation Z for the type of credit extended in this 
example. This form is intended solely for purposes of demonstration and it is not the only format which will 
permit a creditor to comply with disclosure requirements of Regulation Z. 
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ILLUSTRATIONS OF FEDERAL DISCLOSURES 
ON A RETAIL INSTALLMENT CONTRACT 
(Section 226.8) Regula tion Z 
Applicable Disclosures Shown on Exhibit C (opposite page) Reference (226.8) 


1. “Cash Price” (c)(1) 
. “Cash Downpayment” 
. “Trade-In” 
. “Total SS ENE 
. “Unpaid Balance of Cash Price” 
. Other Charges Individually Itemized (not finance charges) 
. “Amount Financed” 
8. “Finance Charge” 
9. “Deferred Payment Price” 
10. Date Finance Charge Begins to Accrue 
11. “Annual Percentage Rate” 
12. Number, Amount, and Due Dates of Payments ......---+++-++eees- (b) (3) 
13. “Total of Payments” (b) (3) 
14. Identification of Security Interest 
15. Identification of Property to Which Security Interest Relates 
16. Method of Computing Any Unearned Portion of the Finance Charge ... 
17. Identification of Creditor 
18. Charges for Credit Life, Accident, Health or Loss of 
Income Insurance ....-..- cece eee c ees ccsencs aano005r 226.4(a)(5) 


Other Disclosures Not Applicable to Example Illustrated on Exhibit C 


Regulation Z prescribes other disclosures to be made in connection with credit sales 
depending on the terms of the transaction and type of security interest taken by the 
creditor. For example: 


§226.8 


“Prepaid Finance Charge” 

“Required Deposit Balance” 

“Balloon Payment” 

Default, Delinquency or Similar Charges 

After Acquired Property : 

_, Security for Future Indebtedness 

Penalty Charge 

Unearned Finance Charge ......--- sossnaas BEELER eee ee ereerkt 
Property Insurance ....+---eeeeeseeeeeees sodc00c0 499520252 226.4(a) (6) 
Real Property Security .....---seeeeeeeeeeceeeeneeee afelelorok ker 
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EXHIBIT D 


Example of disclosures on 2 promissory note for non-sale credit for which 2 finance charge is added to the 
amount financed and the obligation is repayable in installments. 


PROMISSORY NOTE 


ee 


(City) (State) 


19___ 


For value received, undersigned maker(s), jointly and severally, promise to 
pay to the order (SS —— ee atthe above place 
a dollars ($ )in consecutive 
monthly payments of $. , each beginning one month from the date 
hereof and thereafter on the same date of each subsequent month until paid 
in full. Any unpaid balance may be paid, at any time, without penalty and any 
unearned finance charge will be refunded based on the “Rule of 78’s”. In the 
event that maker(s) default(s) on any payment, a charge of may 
be assessed. 


. Proceeds ————————— 


— 


(Other charges, itemized) 


_ Amount financed (1+2) 
. FINANCE CHARGE 


. Total of payments 
ANNUAL PERCENTAGE RATE 


This form, when properly completed, will show how a creditor may comply with the disclosure re 

of the provisions of paragraphs (b) and (d) of §226.8 of Regulation Z for the type of credit exten: 

example, This form is intended solely for purposes of demonstration and it is not the only format which will 
permit a creditor to comply with disclosure requirements of Regulation Z. 
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ILLUSTRATION OF FEDERAL DISCLOSURES ON A PROMISSORY 
NOTE FOR A LOAN 
(Section 226.8) 
Regulation Z 
Applicable Disclosures Shown on Exhibit D (opposite page) Reference (226.8) 


sislesicloleicleielolorsiersreerereieioh KO) 


3. “Finance Charge” 

4, “Annual Percentage Rate” ......-- 
5. Number, Amount, Due Dates of Payments «.secceesececcccccesecoors .(b) (3) 
6. “Total of Payments” A man dma an annansanaannosjo sce) Gy 
7. Charges for Default or Late Payment ..... RA ARAARR AS AAR ODS oot elo) G) 
8. Method of Computing Any Unearned Finance Charge .+eeessseeseeeees -(b) (7) 
9. Identification of Creditor 


eeeceence 


Other Disclosures Not Applicable to Example Shown in Exhibit D | 
See comment under similar heading on Page 23. 


DISCLOSURE STATEMENT OF LOAN 
BORROWERS (NAMES AND ADDRESSES): LENDER: LOAN NO Date__—__— 


(STREET ADDRESS) 


(STATE) 


ee 
TOTAL OF PAYMENT: AMOUNT FINANCED CREDIT LIFE| DISABILITY PROPERTY 
S | FINANCE CHARGE aa PERCENTAGE INSURANCE | INSURANCE INSURANCE 
$ $ «\s CHARGE $ CHARGE $ CHARGE 


PAYABLE IN: DUE DATE OF PAYMENTS AMOUNT OF PAYMENTS 
CONSECUTIVE 
MONTHLY FIRST: OTHERS: OTHERS: FINAL: RECORDING FEE 
INSTALLMENTS SAME DAY OF 
EACH MONTH $ ‘Ss $ 


INSURANCE 
PROPERTY INSURANCE, if written in connection with this loan, may be obtained by borrower 
through any person of his choice. If borrower desires property insurance to be obtained 
through the creditor, the cost will be $_—_—__—__ for the term of the credit. 
CREDIT LIFE AND DISABILITY INSURANCE is not required to obtain this loan. No charge is 
made for credit insurance and no credit insurance is provided unless the borrower signs the 
appropriate statement below: 
(a) The cost for Credit Life Insurance alone will be $-——_—_— for the term of 
the credit. 
{b) The cost for Credit Life and Disability Insurance will be $__—__——— for the 
term of the credit. 
t desire Credit Life I desire Credit aa 1DO NOT want Credit 
and Disability Insurance. Life Insurance only. Life or Disability Insurance. 


eS — ee ee 
(Date) (Signature) (Date) (Signature) (Date) (Signature) 


REBATE FOR PREPAYMENT IN FULL. If the loan contract is prepaid in full by. cash, a new 
foan, refinancing or otherwise before the final installment date, the borrower shall receive a 
rebate of precomputed interest computed under the Rule of 78’s. 

DEFAULT CHARGE. [The creditor should set forth the amount, or method of computing the 
amount, of any default, delinquency, or similar charges payable in the event of late payments.] 


SECURITY 


DESCRIPTION 
Motor Vehicle(s): Make- cecavcanseneees DOPIAL NOZ enecsersersssesenensssvore 
A.D This Loan is Secured By a Security Household Goods & Appliances of the following description®...s. 
Agreement of Even Date COVe@ring...ccccrsessereereee 


The Security Agreement will secure eeseovensecsooretonssnsesensensssenreeeer 
future or other indebtedness and 
will cover after-acquired property. 


cesescssecerensesssesennenssonenenensnenencuacssenenossansnenrensesereeeere 


* DlOther: (Describe) srenseeennseerennnenetnnrnnanemttneret ie 


B.D This Loan is Unsecured. 
1 ACKNOWLEDGE RECEIPT OF A COPY OF THIS STATEMENT. 


BOrrOWOT? crevescsessrenssonsonenensore sesseneenessacessessnanenenensssteene® 


WIS: <..ssseccsscereveeesnssornnesensernsssenscenneesnssneranscansconnnannnnsneess 


This form, when properly completed, will show how a creditor may comply with the disclosure requirements 
of the provisions of paragraphs (b) and (d) of § 226.8 of Regulation Z for the type of credit extended in this 
example, This form is intended solely for purposes of demonstration and it is not the only format which will 
permit a creditor to comply with disclosure requirements of Regulation Z. 
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ILLUSTRATION OF FEDERAL DISCLOSURES ON A SEPARATE 
STATEMENT FOR A LOAN REPAYABLE IN INSTALLMENTS 
(Section 226.8) 

Regulation Z 
Applicable Disclosures Shown on Exhibit E (opposite page) Reference (226.8) 


1. Identification of Transaction 
2. “Amount Financed” including itemized charges other than finance 
charges. (Note §226.4(b)) 
3. “Finance Charge” 
4. “Annual Percentage Rate” 
5. Number, Amount, and Due Date of Payments 
6. “Total of Payments” 
7. Default, Delinquency, or Similar Charge 
8. Identification of Security Interest 
9. Identification of Property to Which Security Interest Relates 
10. Method of Computing Any Unearned Portion of the Finance Charge 
11. After-acquired Property Subject to Security Interest 
12. Security for Future Indebtedness 
13. Identification of Creditor 
14. Credit Life, Accident, and Health Insurance 
15. Property and Liability Insurance 


Other Disclosures Not Applicable to Example Shown in Exhibit E 


Regulation Z prescribes other disclosures to be made in connection with loan credit 
which are not applicable to the illustrated example, such as, prepaid finance 
charge (d) (2) required deposit balance (d) (2)and balloon payment (b)(3), ete. 


EXHIBIT F 


NOTICE OF RIGHT OF RESCISSION 
The following form is the form of notice of the right to rescind a transaction required to be given to customers 
under certain circumstances set forth in Section 226.9 of Regulation Z. This exhibit is set in capitals and 
Jower case letters of 12 point bold faced type, the minimum size permissible under Regulation Z. 


(identification of Transaction) 


Notice To Customer Required By Federal Law: 


You have entered into a transaction on ae which may 
result in alien, mortgage, Or other security interest on your home. You have a 
legal right under federal law to cancel this transaction, if you desire to do so, 
without any penalty or obligation within three business days from the above 
date or any later date on which all material disclosures required under the 
Truth in Lending Act have been given to you. If you so cancel the transaction, 
any lien, mortgage, Or other security interest on your home arising from this 
transaction is automatically void. You are also entitled to receive a refund of 
any downpayment or other consideration if you cancel. If you decide to cancel 
this transaction, you may do so by notifying 


(Name of Creditor) 


Spi ae ne 
(Address of Creditor’s Place of Business) 


by mail or telegram sent not later than midnight of << ae You 
may also use any other form of written notice identifying the transaction if it is 
delivered to the above address not later than that time. This notice may be 
used for that purpose by dating and signing below. 


I hereby cancel this transaction. 


ae 


(Date) (Customer's signature) 


EXHIBIT F 


The following paragraph may appear on the face or the reverse side of the notice shown on the opposite page. 
If it appears on the reverse side of the notice, the face of the notice shall state, “See reverse side for important 
information about your right of rescission.” 


EFFECT OF RESCISSION. When a customer exercises his right to rescind under 
paragraph (a) of this section, he is not liable for any finance or other charge, and 
any security interest becomes void upon such a rescission, Within 10 days after 
receipt of a notice of rescission, the creditor shall return to the customer any 
money or property given as earnest money, downpayment, or otherwise, and shall 
take any action necessary or appropriate to reflect the termination of any security 
interest created under the transaction. If the creditor has delivered any property 
to the customer, the customer may retain possession of it. Upon the performance 
of the creditor's obligations under this section, the customer shall tender the 
property to the creditor, except that if return of the property in kind would be 
impracticable or inequitable, the customer shall tender its reasonable value. 
Tender shall be made at the location of the property or at the residence of the 
customer, at the option of the customer. If the creditor does not take possession 
of the property within 10 days after tender by the customer, ownership of the 


property vests in the customer without obligation on his part to pay for it. 


EXHIBIT G 


SAMPLE PAGE FROM TABLE FOR COMPUTING ANNUAL PERCENTAGE RATE 
FOR LEVEL MONTHLY PAYMENT PLANS 


EXAMPLE 
Finance charge = 00; Total amount financed == $200; Number of monthly payment 24. 


SOLUTION 
Step 1—Divide the finance charge by the total amount financed and multiply by $100. This gives the 
finance charge per $100 of amount financed. That is, $35.00 -> $200 == .1750 x $100 = $17.50. 


Step 2—Follow down the left hand column of the table to the line for 24 months. Follow across this 
jine until you find the nearest number to $17.50. In this example $17.51 is closest to $17.50. 
Reading up the column of figures shows an annual percentage rate of 16%. 


SS 
ANNUAL PERCENTAGE RATE 


or | 
PAYMENTS | 16.00% 16.258 ft 14.757 15-008 15.25% 15-50% 15 be25E 16.50% 16675T L7-00% 17-75% 17-508 17.75% 
ae = a ah tala 25€ 16-50% 160757 Ue 


(FINANCE CHARGE PER $200 OF AMOUNT FINANCED) 


Lett 225 1.27 1.29 Wedd 31.33 1.35 1.47 1.4% 1.458 
1.7 1.88 re 1.9% 1.97 2.00 2-04 2.07 2 2019 2-22 
2.34 215. 2055 2HH® «20% 20K 272-207 2 2 2.93 «2.97 
2275 209 3.14 3.20 3.2% 3.39 3.36 34 3-40 3.67 3.73 
3-93 5 3.78 3084 «3292 3097 400% 10 4elb foe2 4048 


vrwnw 


det? 4.42 fee? 25T 4n % 4.72 4.79 4.37 5.17 $224 
4.72 5206 9 Set S eS Py $292 6.00 
Se? SeTh 5280 $290 6209 6.09 Hel 6229 6.67  6eTT 
5292 [ er 6.49 7.00 2 7243 7054 
trerd Tel2 Te2e 7.38 7.69 TeI2 8.19 B.3t 


sane 


Tol* 7.79 T.92 8.0% B.3t 8244 8.96 9.09 
7,7 8.45 8.59 8.7% 4 9.02 9.16 9.7% 9.87 
8.6 9e12 9.27 9243 9.73 9.49 20 10.50 10456 
a.or 9.7% 9.9% 10017 10.42 11.24 11645 
ed 10.47 10464 10.82 12-35 12206 12224 


10.20 1 Tl.1¢ L233 11-52 17.09 12.84 13.93 
10.82 rae MS 21.82 2-02 12022 2 12283 13.63 13.43 
11.49 ” 12.50 12-72 12693 13.57 ? L4e42 14064 
} 12.07 13.62 13.64 16.31 15.22 15046 
{ 42.70 s L4ell 24635 15-06 14.0L 16025 


} 23.33 : 14.82 15.06 15.at WA.RL 17.07 
} 23.96 15052 15-73 16-97 17.62 17.98 
16.59 16e23 16450 17.32 1AL43 18.70 
} 35.23 16.9% 1722 19.09 19.24 

| 15.87 5 17.65 17295 13.85 20.05 
' 
i 


16e5t 18.37 18.68 19.62 20.37 
1721S 19.09 19241 20.39 271-69 
17.80 19-81 20015 Zale 22-52 
18.45 20-53 20-83 21294 23.35 
19-10 Zle26 21062 22.72 24015 


20.40 2 22-72 23011 24.28 25.86 
21.06 23-46 23-86 25.07 26-70 


\ 

| 

| 19.75 21.99 22.37 23-50 25.02 
t 

| 2ri72z 2es19 24.6% 25.86 27.56 


22.348 24294 25236 26266 28239 


| 

} 

| 23.04 S268 26012 27246 29.25 

| 23-70 26042 20285 28226 30210 
26.37 ZTe1T 27264 29206 30296 
25206 27-92 28-62 29.87 31.83 


25-71 3 28.68 29618 30-68 32269 


26239 29064 29095 31-49 33.56 
27.06 2 30019 30272 32.31 3. 34246 
27.7% 30.96 31-50 3313 Boe3t 
26.42 31-72 32028 33.95 36.19 
2.22 Z 32-49 33-06 3407T 37.08 


H 

} 

1 

i 

{ 29.79 3 33.26 33.96 35.60 37.96 
i 30-48 3 34.03 34263 36.63 38. AG 
i B17 34.81 35042 37227 39.75 
) 31286 35.59 36021 36.10 40.65 
j 32055 36.37 37-91 38.94 41.55 
\ 

| 33.25 37.15 37-81 3 29279 42.45 
| 33.95 37.9% 38.61 40-63 43.36 
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The table shown on the opposite page (Exhibit G) is one page out of the tables 

compiled by the Federal Reserve Board to assist creditors in figuring out the annual 
percentage rate of the cost of credit, or the amount of the finance charge for a given rate. 
These tables are described on page 4 of this pamphlet. 
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In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,702 


LEON A. TASHOF, INDIVIDUALLY TRADING AS 
NEW YORK JEWELRY COMPANY, PETITIONER, 


v 


FEDERAL TRADE COMMISSION, RESPONDENT. 


On Petition to Review an Order 
of the Federal Trade Commission 


BRIEF FOR RESPONDENT 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


I. Whether the Commission’s finding that New York 
Jewelry Company advertised its eyeglasses for $7.50 and 
that this was not a bona fide offer is supported by sub- 
stantial evidence. 

Il. Whether the Commission’s finding that New York 
Jewelry Company misrepresented its eyeglass prices as 
discount is supported by substantial evidence. 


(1) 
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III. Whether the Commission’s finding that New York 
Jewelry Company failed to disclose credit terms and 
total price to be paid and that these failures constituted 
unfair and deceptive acts and practices is supported by 
substantial evidence and is otherwise in accordance with 
law. 

IV. Whether the Commission’s finding that New York 
Jewelry Company unfairly and deceptively represented 
that it offered “easy credit” is supported by substantial 
evidence. 

V. Whether the complaint reasonably placed peti- 
tioner on notice that his representations as to “easy 
credit” were alleged to be false, misleading, deceptive and 
unfair in the respects ultimately found by the Commis- 
$1on. 

VI. Whether the Commission’s choice of order to 
cease and desist is within its allowable discretion. 


STATEMENT OF THE CASE 


Petitioner’s statement of the case is incomplete, par- 
ticularly in that it contains no statement of facts. Re- 
spondent, therefore, is constrained to present this state- 
ment of the case. 

This case arises upon a petition to review an order 
to cease and desist issued by the Federal Trade Com- 
mission at the conclusion of a proceeding upon a com- 
plaint which charged petitioner with engaging in unfair 
and deceptive acts and practices in commerce in viola- 
tion of Section 5 of the Federal Trade Commission Act.* 


1 The pertinent provisions of the Act are as follows: 


Sec. 5(a) (1). “* * * (U]nfair or deceptive acts or practices in 
commerce, are hereby declared unlawful.” 66 Stat. 632, 15 U.S.C. 
45(a) (1). 

Sec. 5(a) (6). “The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations * * * from using 
* * * unfair or deceptive acts or practices in commerce.” 66 Stat. 
632, 15 U.S.C. 45(a) (6). 


3 
Proceedings before the Commission 


A. The complaint 


The Commission’s complaint charged that Leon A. 
Tashof, individually trading as New York Jewelry Com- 
pany (NYJC)? at 719 Seventh St., N.W., Washington, 
D.C., in the course of advertising and selling merchan- 
dise (preponderantly on credit) principally to low in- 
come members of the public, has dealt with them un- 
fairly and deceptively: (1) by advertising eyeglasses at 
$7.50 which was not a bona fide offer, but which was 
for the purpose, and often with the effect, of inducing 
prospects to purchase glasses from NYJC at considerably 
higher prices; (2) by misrepresenting that NYJC sold 
eyeglasses at discount prices; (3) by misrepresenting 
NYJC credit policies and failing fully and adequately 
to disclose all credit charges and finance fees imposed 
and, in some cases, failing to disclose the total price to 
be paid under the credit instrument; and (4) by repre- 
senting that NYJC extends “easy credit,” whereas its 
credit policies are not easy in that (a) its prices in- 
clude undisclosed credit charges and are unconscionably 
high, greatly exceeding the prices charged for like or 
similar merchandise by other retailers in the same trade 
area, (b) credit is extended without determining the 
customers’ financial abilities to make their payments, 
and (c) as a result many are unable to meet their obli- 
gations whereupon NYJC often secures garnishments 
against their wages. 


B. The examiner’s decision 


Following Tashof’s answer, which generally denied the 
allegations of the complaint, hearings were held before 
an examiner of the Commission who, at their conclusion, 


2 Petition for review has been filed as “Leon A. Tashof v. Federal 
Trade Commission.” This brief uses petitioner’s name in the 
form it was used in the case before the Federal Trade Commission. 
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dismissed the complaint (ID 16).* He held that the alle- 
gations had not been proved by a preponderance of the 
evidence (ID 5, 8, 14-15) and that the Commission 
“ander Section 5 of the Federal Trade Commission Act 
does not have jurisdiction to regulate price controls or 
eredit practices” (ID 15). 


C. The Commission's opinion 


On appeal by complaint counsel, the Commission, in 
an opinion written by Commissioner Jones without dis- 
sent,‘ vacated the initial decision and entered its own 
findings, conclusions and order to cease and desist (Or- 
der 1, Op. 2). The Commission held that Tashof had 
violated the Federal Trade Commission Act substantially 
as charged, and its order prohibits the unlawful prac- 
tices found (Order 2). 


1. The $7.50 advertisements of eyeglasses as 2 
“bait and switch” tactic 


The Commission held that those who read Tashof’s 
newspaper advertisements or listened to his radio com- 
mercials would believe that Tashof was offering eye- 
glasses complete for $7.50 and up, including necessary 
eye examinations, and that this belief was buttressed by 
extensive written and oral representations that eye ex- 
aminations would be given free (Op. 7-10). 

Finding that Tashof sold an insignificant number of 
eyeglasses, if any at all, for $7.50 (or even at $12.50— 
the $7.50 advertised price plus the $5 cost to Tashof per 
eye examination that petitioner contended was built into 
his price for eyeglasses), but that he did sell some 1,400 


3 Abbreviations here used are as follows: “Tp”—hearing exam- 
iner’s initial decision; “Qp.”—Commission’s decision; “Tr.”— 
transcript of hearings before the examiner; “CX”—Commission 
exhibit; “RX”—petitioner exhibit (respondent below). Page num- 
bers are to the original pagination of the record in accordance with 
F.R.A.P. Rule 30(c), 28 U.S.C.A. 


+Commissioner Nicholson did not participate as oral argument 
was heard prior to his appointment to the Commission (Order 5). 


2) 


pairs a year at prices drastically higher, the Commission 
held that Tashof had engaged in bait and switch tac- 
tics, i.e, making an offer which is not bona fide in that 
the seller has no intention to sell the advertised product 
at the advertised price but is using the advertisement as 
a “come-on” to sell a higher priced product. Here, where 
petitioner’s $7.50 advertisement was run weekly for at 
least a year and a half, and his customers were persons 
of very limited financial means who would be expected 
to be anxious to purchase as cheaply as possible, the 
lack of sales at the advertised low price was held to 
raise the strong presumption that NYJC “had no eye- 
glasses available at the advertised price, or that they 
were so unsuitable to their purpose as to be unpurchas- 
able, or that customers were ‘switched’ to higher priced 
glasses by some other means” (Op. 10-13). 


2. Misrepresenting eyeglass prices as discount 


The Commission found that Tashof’s newspaper ad- 
vertisements and radio commercials which represented 
his eyeglass prices to be bargain or discount prices were 
false, misleading and deceptive inasmuch as petitioner’s 
prices averaged about twice as much as those generally 
prevailing in the trade area (Op. 17-18, Table A follow- 
ing Op.).° 


3. The failure to disclose credit terms and total 
price to be paid 


The Commission held that Tashof failed adequately to 
inform his customers of all finance charges imposed on 


5In making this price comparison, the Commission relied upon 
Tashof’s own price records and the expert testimony of Dr. Zachary 
Ephraim, President of the Board of Examiners of Optometry in the 
Columbia and Vice-President of the D. C. Optometric 

trade area prices (Op. 14-15). The 

r’s evaluation of Dr. Ephraim’s testi- 


prices would, at 
area and so would n 
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them and failed in many instances to disclose the total 
price to be paid; and that these failures constituted un- 
fair and deceptive acts and practices violative of Section 
5 of the Federal Trade Commission Act (Op. 28-29). 

The Commission analyzed each of three credit contract 
forms used by NYJC from December 1964 until issuance 
of the complaint in September 1966. The first type (“A’’) 
was held to be unfair and deceptive in that it called for 
14% interest per month on the unpaid balance plus a 
3% service charge compounded monthly, but did not dis- 
close that this constituted 42% annual simple interest 
nor did it disclose the amount of finance charges in 
dollars or the total price to be paid (Op. 20, 25). 

The second type form (“B”) was held inadequate and 
deceptive in that, while it contained a space to insert 
the dollar amount of carrying charge, it did not disclose 
any percentage interest rate or carrying charge, either 
monthly or annually (Op. 20-21).° The misleading na- 
ture of these contracts was demonstrated by computing 
the annual interest rate represented by the dollar amount 
of finance charges shown on the contracts. This ranged 
from 0 to 124%, and included widely divergent rates of 
interest charged the same customer on two different con- 
tracts executed the same day (Op. 22-24). 

The third form (“C’), the one most recently used, was 
held misleading in that it called for a 144% monthly 
carrying charge on the unpaid balance, but did not indi- 
eate how much money this would be or who would de- 
cide how it was to be computed (Op. 21). For example, 
the promissory note executed contemporaneously with the 
contract provided for “interest on each installment at the 
highest lawful rate plus carrying charge of 114% per 
month on the unpaid balance compounded” (CX 47, 48, 
66, 69). Further, a 114% carrying charge could be con- 
sidered quite easy by NYJC’s unsophisticated customers, 


6 Tt did disclose a 114% monthly carrying charge plus interest “at 
the highest legal rate” on the balance after maturity (Op. 20), 
but did not disclose the extremely high annual simple interest rate 
this would constitute. 
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when it was not disclosed that this would amount to 18% 
on an annual basis; and NYJC failed to reveal the fi- 
nance charge in dollars or even the eustomer’s total 
obligation (Op. 22). 

The Commission also found that many of the forms 
were executed with blank spaces that, if filled in, would 
have supplied the insufficient information called for by 
the forms (Op. 25). 

In addition to the installment contract, the customer 
was given a “payment card” with which to keep track 
of his payments. This was held to add to the customer’s 
confusion, inasmuch as it called for interest and carry- 
ing charges inconsistent with that stated on the contract 
and was unclear as to charges to be imposed on balances 
remaining unpaid after one year (Op. 21).” 

As the Commission concluded (Op. 27-28) : 


In view of the inconsistency between respondent’s 
payment cards, ledger eards, and various contract 
forms; the great disparity among the effective an- 


nual interest rates charged by respondent to various 
customers (including disparity charged to some of 
the same customers); the failure by respondent to 
provide all of the information called for in the con- 
tract forms which it did use; and the failure to 
disclose the annual interest rate, the amount of fi- 
nance charges, or even the eustomer’s total contrac- 
tual obligation in its most recent contracts, we find 
that respondent’s installment eredit practices have 
the capacity to and do in fact deceive purchasers as 
to the actual cost of the credit and their total con- 
tractual obligation. 


7 Balances remaining unpaid after a year were stated to be 
“subject to a carrying charge of 11% on the unpaid balance.” Thus 
it is unclear whether this was a reduction from, or increase upon, 
the “interest 2% per month. Carrying Charge 3% per month” 
noted on the booklet. 

The Commission also noted that the ledger card which NYJC 
maintained for each account on which to record payments recited 
a monthly carrying charge inconsistent with the terms stated on 
some of the sales contracts (Op. 21). 
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4. The misrepresentation of “easy credit” 


In evaluating NYJC’s “easy credit” representations, 
the Commission considered the class of consumers to whom 
they are directed—those of low income whose marketing 
sophistication and know-how are minimal and who must 
purchase on credit but who have difficulty obtaining 
credit elsewhere—persons who are attracted by the credit 
offered and who translate the price of merchandise in 
terms of credit and assume that retailers in the same 
general area charge the same prices (Op. 31). 

The Commission considered as an intergral part of 
NYJC’s “easy credit” representations its requirement of 
low or no down payments, low installment payments, the 
statement of interest charges in terms between 114% 
and 3% and, in some cases, the apparent absence of any 
finance charge at all. It also considered that “easy credit” 
was being given by “Mr. Tash” (Tashof), purportedly 
a friend of the poor who wanted to give them the “good 
things in life” at bargain prices and on “easy credit;” 
and that Mr. Tash’s sincerity could not be questioned 
since he offered free gifts and free eye examinations, 
and told them that even though other stores had turned 
them down they had “a preferred credit rating” with 
NYJC because NYJC appreciated the poor man’s busi- 
ness and was willing to take a chance on him (Op. 31- 
32). 

The Commission reasoned that, in the context in which 
made, NYJC’s representation of “easy credit” did not 
mean merely that customers need not pay eash, Among 
other things, it was held to mean that credit charges 
would be reasonable, that the customer would be dealt 
with fairly on all matters including the consequences of 
a delayed or missed payment, and that all of NYJC’s 
terms and prices were more favorable or at least not 
higher than those prevailing in the trade area (Op. 33). 

Finding that NYJC consistently charged much more 
than prevailing trade area prices, and in view of NYJC’s 
bewildering variety of finance charges ranging from 0 to 
142% and other credit terms imposed, the Commission 
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held that NYJC did not extend “easy credit”; that, to 
the contrary, it was costing its customers dearly (Op. 
33-40). 

The Commission also held that it was not “easy credit” 
when NYJC extended credit to purchasers irrespective 
of their abilities to pay and then followed a rigorous 
collection policy to the extent of suing about every third 
customer; that customers were lured into assuming fi- 
nancial obligations which they thought would be easy, 
but which indebted them for overpriced merchandise be- 
yond their capabilities, with subsequent lawsuits and 
garnishments. 


The Facts 


NYJC is a retail store at 719 7th St., N.W., Wash- 
ington, D.C., owned by Mr. Tashof, who sets overall 
policy and exercises control (Tr. 135). The general 
manager, Eugene Ullman, performs general managerial 
duties including hiring, firing and supervision of em- 
ployees, purchase of merchandise, pricing policies and 
setting of retail prices, writing advertising copy, and 
using discretion in day-to-day operations (Tr. 134-36, 
159, 161, 165, 385, 343, 614-15). NYJC’s 1965 sales 
were $355,000 of which $310,500 was gross profit. It 
makes 85% of its sales on eredit and sues up to one of 
every three customers for collection. Watches, jewelry 
and eyeglasses account for 90% of sales; cookware, radios, 
used TV’s and furniture, etc., make up the rest. The 
store is in a low-income marketing area. Many of its 
customers hold extremely low-paying jobs, have no bank 
accounts or charge accounts, do not own their own homes, 
are negroes who often have recently emigrated from rural 
areas or from the South, are in a low economic, educa- 
tional and social status of life, and require personalized 
service or treatment from the merchants with whom they 
deal (Op. 2-4). 

NYJC runs about 10 weekly spot commercials each on 
radio stations WOOK and WUST emphasizing that 
NYJC gives bargain prices and easy credit; that all are 
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eligible even if they never had credit, lost their credit 
or have been turned down by others. These are the per- 
sonal representations of “Mr. Tash” (Tashof), who pur- 
portedly wants his listeners to enjoy the good things in 
life. NYJC advertises in the Washington Daily News 
emphasizing the same general themes of discount prices 
and easy credit. An NYJC employee stationed in front 
of the store tells passers-by they can get a free gift 
inside and gives them a card (CX 128) to be presented 
for the gift. The card states: 


Because We Appreciate Your Business 
MR. TASH, THE MGR., SAYS: 


PLL GIVE CREDIT TO EVERYBODY, EVEN IF 
YOU NEVER HAD CREDIT, LOST YOUR 
CREDIT, OR OTHERS HAVE TURNED YOU 
DOWN. 


A section of the card, which is perforated so it may be 
detached (Tr. 184, 401), is headed “CREDIT CARD” 
and reads: 


NEW YORK JEWELRY COMPANY 
719-7th STREET, N.W.—WASHINGTON, D.C. 


Certifies that BEARER 


js an AAA-1 Preferred Customer. 
Instant Credit. 
No Money Down. 
Make Your Own Terms. 


THIS CARD CERTIFIES THAT YOU HAVE A 
PREFERRED CREDIT RATING AND ATTESTS 
TO YOUR CHARACTER EXCELLENCE 


The same card or handbill is used as a direct mailing 
piece (Op. 4-6). 

NYJC advertises in the newspaper and on radio dis- 
count eyeglasses for $7.50 and up, complete. Economy 
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prices are stressed (CX 56, 114). The newspaper adver- 
tisement, in the least prominent type of any, notes a 
“moderate examining fee.” And NYJC does pay an 
optometrist $5 per person to examine eyes and prescribe 
glasses. However, NYJC maintains a sign in its store, 
and for a time had one in its window, offering a free 
eye examination. It also mailed cards and stationed an 
employee in front of the store offering free examinations 
(Op. 4, 7-8). The Commission, from an examination of 
the advertisements in their entirety and in the context 
of NYJC’s promotional and sales practices,* therefore, 
found that NYJC’s customers would expect to be able 
to purchase eyeglasses complete for as low as $7.50 in- 
cluding an eye examination, if necesesary (Op. 10). 

NYJC did not sell a significant number of eyeglasses, 
if it sold any at all, at $7.50 with or without an eye 
examination. NYJC stipulated that under 10 of some 
1,400 sales per year were made at $7.50. Statistics which 
may be projected to the period in question show that 
only one pair was sold for under $17, 90% were sold 
for over $23, 72% for over $39, and 17% for over $59 ° 
(Op. 10-11, CX 115). Byeglasses accounted for about 
20% of NYJC’s total sales (Tr. 186-37). 

Not only were NYJC’s prices not discount as adver- 
tised, but they averaged about twice as much as trade 
area prices (Op. 14-18, Table A to Op.). For example 
one customer, who went to the store for a free eye exam- 


8 Its sales contracts describe the transaction as one for “glasses” 
or “optical service” without disclosing a separate eye examination 
charge. Also, when a customer purchases more than one pair of 
glasses, the price for each is often the same so that neither reflects 
the cost of an eye examination (Op. 9). 


° In reciting the percentages reflected in the uncontested statistics, 
the Commission’s opinion (Op. 11) notes that the tabulation shows 
that 17% of eyeglass sales were at $79.50. Actually, $79.50 was 
the top price at which any eyeglasses were sold and the Commission 
intended to note that 17% were sold at the top range from $59.50 
to $79.50. This typographical error is of no practical significance 
since the tabulation, in any event, clearly demonstrates that sales 
were uniformly made at prices many times higher than the $7.50 
advertised price. 
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ination, was told he needed three pairs of glasses—one 
for television, one for reading and one pair of bifocals— 
and purchased three pairs at $59.50 each plus finance 
charges (App. A to Op., p.- 1). Another customer who 
went to the store for a free eye examination ended up 
with two pairs of glasses, also at $59.50 each (App. A 
to Op., p. 5). 

NYJC replaces the suggested retail prices attached to 
Bulova watches it purchases with its own higher priced 
tickets. Whereas the trade area markup on Bulova 
watches approximates 100%, NYJC’s retail prices aver- 
age seven times cost (Op. 34-36). The sale of watches 
constitutes about 40% of total sales (Tr. 137). NYJC 
follows similar high markup policies on other merchandise 
(Op. 36-38). 

NYJC offers easy credit to everyone, “Even if you 
never had credit, lost your credit, or others have turned 
you down.” And NYJC extends credit indiscriminately 
well beyond its customers’ capabilities of assuming the 
obligations (Op. 40-41; Tr. 454-62). For example, an 
elevator operator earning $60 a week and with a wife 
and child to support went to NYJC for a free eye exam- 
ination. He was told he needed three pairs of glasses, 
one for television, one for reading and a pair of bifocals, 
which he bought for $59.50 each, Two months later, 
while he still owed $218.30, NYJC sold him a Bulova 
watch for $295, a cigarette lighter for $24.95 and a 
heater for $22.50. With $63.54 carrying charges, this 
customer owed NYJC $629, or 20% of his annual wages. 
Three months later, when in financial need, he pawned 
the “$295 watch” for $10 (App. to Op., p. 1; CX 9). 
Other examples follow. 

A customer who earned $79 gross every two weeks 
was sold a $59.50 watch while he already had an existing 
account, raising his total debt to $197.33 (App. to Op., 
pp. 1-2; Tr. 102-16). Another customer, who earned $56 
gross a week and had a wife and four children, was 
approached during his lunch break by an NYJC outside 
salesman and was sold a “Lord Tash” watch for $89.50 
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($101.63 total). The salesman asked him no questions 
(not even the amount of his salary) other than how 
long he had been at his present job (App. to Op., p. 35 
CX 4). A 19 year old waitress earning $1.25 an hour 
with Government Services, Inc., with no other income, 
requested a free eye examination and was sold a pair 
of glasses she told the NYJ C salesman she did not want 
for a total price of $70.15, and a $150 wedding set plus 
tax and finance charges. Her credit application did not 
even show her wages (App. to Op., p. 4; CX 5). An- 
other customer, earning $75 a week bought a pair of 
wedding rings for $125 and two pairs of glasses for 
$47. A week later, he bought a $50 watch (App. to Op., 
p. 4; CX 6). A grocery clerk earning $72 a week, with 
no other income, went into NYJC for a free eye exam- 
ination and was sold a ring for $79.50 and a pair of 
eyeglasses for $59.50 which he did not want (App. to 
Op., p. 5; CX 7). A countergirl in a drugstore earning 
$85 as the sole support for herself and five children went 
into NYJC for a free eye examination. She was told 
she needed reading glasses and sunglasses, which she 
bought for $59.50 each plus $21.42 in carrying charges 
(App. to Op., p. 5; CX 8). Still another customer, who 
earned $97 biweekly, with a balance of $106.06, con- 
tracted for a pair of glasses and two watches for $119 
for a new outstanding balance of $225.06 (App. to Op., 
p. 6; CX 69). 

NYJC maintains a complete up-to-date garnishment 
list against which it checks all applicants for credit (Tr. 
184, 367, 412-13). And NYJC follows a rigorous collec- 
tion policy. With some 5,000 customers, it sued 1,178 
in 1964, 1,631 in 1965 and 707 in 1966. From January 
1966 through February 1967, NYJC filed 411 gayrnish- 
ment proceedings (Op. 41). 


10 During the same 14 month period, firms with many more ac- 
counts brought garnishment proceedings as follows: The C & P 
Telephone Co.—19; The Hecht Co.—217; Kay Jewelers (with 10 
branch stores in the Washington area) —202; Reliable Stores Corp. 
—305. 


14 


NYJC used three different credit contract forms dur- 
ing the period covered by the record, here referred to 
as forms “A” (December 1964 until December 1965), 
“B” (December 1965 to May 1966) and “C” (July 1966 
to September 1966). 

Form “A” (CX 17) calls for 144% interest on the un- 
paid balance plus a 8% service charge compounded 
monthly, It does not, however, reveal the 42% annual 
interest rate this constitutes, the dollar amount of fi- 
nance charges, or the total price to be paid (Op. 20, 25). 
In addition to the high finance charges specified, NYJC 
inflated the dollar amount of the debt specified on “A” 
contracts. Thus CX 21 states the value and debt for 
three pairs of glasses as $196.50, although they were 
sold for $59.50 each—$178.50 total (CX 9). And in 
CX 37, the debt for glasses purchased for $59.50 (CX 
7) is stated as $71.50. 

Form “B” (CX 1) contains spaces to show the dollar 
amount of carrying charge and the total amount due, 
but fails to disclose a monthly or annual rate. The an- 
nual rate reflected by charges shown on representative 
“B” contracts varied from 0 to 124%. Different effec- 
tive annual rates were charged the same customer on 
two separate contracts executed the same day. Further, 
the carrying charge revealed on “B” contracts is not 
necessarily the only charge imposed (Tr. 306-07). In 
addition, form “B” calls for interest after maturity at 
the highest legal rate plus 114% per month on the un- 
paid balance, but fails to disclose the high annual rate 
this would constitute (Op. 22-24). 

Form “C” (CX 47) calls for a 114% monthly carrying 
charge on the unpaid balance, but the promissory note 
at the end of the contract specifies “interest on each 
installment at the highest lawful rate” in addition to the 
114% carrying charge. There is no indication as to what 
the annual finance rate would be, what the finance 
charges or total debt would come to in dollars, and who 
would decide how to compute this (Op. 21, 22). 
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The ledger card NYJC maintains for each customer 
(CX 70) recites only that there is a 144% monthly car- 
rying charge on the unpaid balance, On the other hand, 
the “payment card” given to the customer (CX 24, 25) 
reads, “Interest 14% per month. Carrying charge 3% 
per month.” It also states that balances unpaid after 
a year are “subject to a carrying charge of 114%” with- 
out explaining the inconsistency respecting carrying and 
interest charges during the first year and thereafter (Op. 
21). 

In addition to the inconsistencies and the lack of ade- 
quate information provided by the contract forms, even 
when the information called for is inserted, numerous 
contracts were executed with many of the spaces left 
blank (Op. 25). Indeed, one contract in the record was 
signed by the customer but was left by NYJC otherwise 
entirely blank (CX 17), while others were executed in 
blank and filled in later by NYJC (CX 1, 19). 


ARGUMENT 


Preliminary Statement 


This case, to a large extent, involves a review of Com- 
mission findings of fact, including findings as to the 
meaning of advertisements and whether representations 
therein made were false or deceptive, and findings as to 
whether conditional sale contract forms were unfair or 
misleading. It is well established that such findings of 
fact, when supported by substantial evidence, are con- 
clusive. Universal Camera Corp. v. National Labor Re- 
lations Board, 340 U.S. 474, 488 (1951). 

As this Court has stated, “The meaning of advertise- 
ments or other representations to the public, and their 
tendency or capacity to mislead or deceive, are questions 
of fact to be determined by the Commission and should 
be upheld by a reviewing Court unless arbitrary or 
clearly wrong.” Mytinger & Casselberry, Inc. v. Fed- 
eral Trade Commission, 112 App. D.C. 210, 217; 301 
F.2d 534, 541 (1962) ; Giant Food Inc. v. Federal Trade 
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Commission, 116 App. D.C. 227, 282; 322 F.2d 977, 982 
(1963), cert. dismissed, 876 U.S. 967 (1964).™ As fur- 
ther stated in Giant Food, ibid., “The law is not made 
for the protection of experts, but for the public—that 
vast multitude which includes the ignorant, the unthink- 
ing and the credulous, who, in making purchases, do 
not stop to analyze but are governed by appearances and 
general impressions.” This observation is particularly 
pertinent here, where NYJC’s advertisements and con- 
tract forms were directed to uneducated and unsophisti- 
cated individuals. 

It is also well established that the weight to be given 
to evidence and the inferences to be drawn therefrom 
are for the Commission, and are conclusive if reasonable 
or permissible. Giant Food, 116 App. D.C. at 235, 322 
F.2d at 985; Libbey-Owens-Ford Glass Co. v. Federal 
Trade Commission, 352 F.2d 415, 417 (6th Cir. 1965). 
Inferences drawn by an administrative agency will not 
be set aside upon judicial review because the court would 
have drawn different inferences. United States Retail 
Credit Association, Inc. v. Federal Trade Commission, 
300 F.2d 212, 221 (4th Cir. 1962); Keele Hair & Scalp 
Specialists, Inc. v. Federal Trade Commission, 275 F.2d 
18, 21 (5th Cir. 1960). 

In his discussion and application of the substantial 
evidence rule, petitioner (Br. 18, 24, 27, 34-87, 53) would 
afford undue weight to the findings of the hearing exam- 
iner. While the Supreme Court, in Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 
496 (1951), held that the examiner’s findings are to be 
considered, it stated that “The significance of his report, 
of course, depends largely on the importance of credi- 
bility in the particular case.” Here, where the differences 


11 The Commission quite properly evaluated the documents from 
its own examination of them. There was no need to have called 
witnesses to attest to their understanding. J. B. Williams Co. v. 
Federal Trade Commission, 381 F.2d 884, 890 (6th Cir. 1967); 
Carter Products, Inc. v. Federal Trade Commission, 323 F.2d 523, 
528 (5th Cir. 1968) ; United States Retail Credit Association, Inc. 
v. Federal Trade Commission, 300 F.2d 212, 217 (4th Cir. 1962). _ 
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between the Commission and the examiner that are re- 
lied upon by petitioner are based primarily upon an 
evaluation of documentary and other evidence and the 
weight to be given and inferences to be drawn, incon- 
sistent findings of the examiner are of no particular 
significance. See Mannis v. Federal Trade Commission, 
293 F.2d 774, 776 (9th Cir. 1961). 


I. The Commission’s finding that New York Jewelry Com- 
pany advertised its eyeglasses for $7.50 and that this 
was not a bona fide offer is supported by substantial 
evidence 


After having frequently proceeded against instances 
of “bait advertising,” * the Commission, in November 
1959, issued its “Guides Against Bait Advertising” in 
an effort to secure voluntary discontinuance of this un- 
fair and deceptive practice. The practice, however, as 
illustrated by the present case, has been continued by 
various sellers. 

As defined in the Commission’s Guides (2 CCH Trade 
Reg. Rep. 17,892; 16 CFR 238) : 


Bait advertising is an alluring but insincere offer 
to sell a product or service which the advertiser in 
truth does not intend or want to sell. Its purpose is 
to switch consumers from buying the advertised 
merchandise, in order to sell something else, usually 
at a higher price or on a basis more advantageous 


12 See, ¢.g., Better Living, Inc., 54 F.T.C. 648 (1957), aff’d, 259 
F.2d 271 (3d Cir. 1958); Mid-Tex Corporation, 54 F.T.C. 1581 
(1958) ; Schlossmans Inc., 53 F.T.C. 620 (1956) ; Masterline Corp., 
52 F.T.C. 220 (1955) ; Lacy’s Inc., 50 F.T.C. 730 (1954). 


18 See, e.g., Pati-Port, Inc., 60 F.T.C. 35 (1962), aff'd, Pati-Port, 
Inc. V. Federal Trade Commission, 313 F.2d 103 (4th Cir. 1963) ; 
A. C. Weber & Co., Inc., 60 F.T.C. 289 (1962) ; Aluminum Enter- 
prises, Inc., 61 F.T.C. 293 (1962) ; Morse Sewing Machine & Supply 
Corp., 61 F.T.C. 1078 (1962) ; Excel Products, Inc., 61 F.T.C. 1119 
(1962) ; Wichita Sewing Center, Inc., 62 F.T.C. 1105 (1963) ; Ber- 
nard Samuels, 62 F.T.C. 1292 (1963). And see Consumers Products 
of America, Ine. Vv. Federal Trade Commission, 400 F.2d 930 (3d 
Cir. 1968), cert. denied, 393 U.S. 1088 (1969). 
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to the advertiser. The primary aim of a bait ad- 
vertisement is to obtain leads as to persons inter- 
ested in buying merchandise of the type so adver- 
tised.* 


The Commission’s finding that NYJC engaged in “bait 
advertising” is clearly supported by substantial evidence. 


A. NYJC advertised eyeglasses at $7.50 complete, re- 
gardless of whether the customer brought in a pre 
scription or had his eyes examined by NYJC 


The Commission (Op. 7-10) held that NYJC’s adver- 
and over the radio, 


eyes examined by NYJC. While petitioner (Br. 12-13) 
takes issue with this construction of the newspaper ad- 
vertisement, his brief nowhere contests the Commission’s 
finding relative to the radio commercial. 

NYJC’s newspaper advertisement (CX 114) contains 
the bold-faced legends: “DISCOUNT EYE GLASSES,” 
“MADE WHILE YOU WAIT,” “Price includes lenses, 
frame and case.”, “From $7.50 complete.” The “$7.50” 
is in particularly large print. The statements are fol- 
lowed in somewhat smaller type by, “Glasses Attrac- 
tively Styled. Made Individually to Your Prescription.” 
Then, in much smaller print, the smallest of the entire 
advertisement: “Oculists’ prescription filled, or have your 
eyes examined by our registered optometrist. Moderate 
Examining Fee.” 


14 As noted in Consumers Products of America, Inc. V. Federal 
Trade Commission, supra, Nn. 1, 400 F.2d at 932, “In the words of 
the hearing examiner: ‘This is nothing more than an age old bait 
and switch operation with the advertisement of the World Wide 
Encyclopedia being the bait to the get the prospective purchaser’s 
name and address and thereafter switch him to the New Standard 
Encyclopedia.’ ” 

And see Pati-Port, Inc. V. Federal Trade Commission, 313 F.2d 
103, 104 (4th Cir. 1963), where the court had “no hesitancy *** in 
agreeing with [the Commission’s] action in holding the [bait and 
switch] practices complained of to be illegal.” 
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The advertisement, therefore, stresses discount eye 
glasses complete from $7.50, made individually according 
to prescription.” The small print reference to a “moder- 
ate examining fee” stands apart from what is offered in 
bold face and could go unnoticed. Even if noticed, it 
would not occur to the unsophisticated and uneducated 
individuals to whom the advertisement is addressed that 
this qualifies or limits the offer of glasses for $7.50 
complete. 

NYJC also advertised on radio, “I’ll protect your eyes 
and protect your pocket book * * *. Mr. Tash brings 
you eyeglass service at economy prices. To protect your 
eyes he gives you complete eyeglasses including lenses 
and frame, for as low as $7.50.” The commercial then 
changed the subject to advertise lens and frame repairs 
and replacement. Then, “Oculist’s prescriptions filled at 
low economy prices, or have your eyes examined by our 
registered optometrist,” followed by additional easy credit 
and low price representations (CX 56). The commercial 
did not mention an examination fee, but offered “eye- 
glass service” * at economy prices, “complete eyeglasses 
including lenses and frame, for as low as $7.50.” Not 
only did the commercial offer eyeglass service complete 
for $7.50, but it reflects NYJC’s intention to have its con- 
temporaneous newspaper advertisements so construed.” 

In addition to advertising complete eyeglass service or 
eyeglasses complete from $7.50, NYJC had a sign in the 
store and in the front window offering free eye exam- 
inations (Tr. 314-15; CX 5). NYJC’s representative in 


15° The reference to eyeglasses complete, including lenses, would 
necessarily include the examination since lenses could not be sup- 
plied without an examination. 


16In 9 later commercial (CX 53), NYJC used the term “optical 
service” to encompass the eye examination as well as the glasses. 
And other commercials (CX 52, 54 and 55) coupled eye examinations 
and glasses as the sum product being sold. 


17 The newspaper advertisements ran once a week for about a year 
and a half, with January 1965 being about the middle of the ad- 
vertising period (Tr. 355). The radio commercial started in October 
1964 (CX 55, 56). 
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front of the store and salesmen in the store offered free 
eye examinations (CX 6, 7).% NYJC also mailed out 
cards and otherwise advertised free eye examinations 
(CX 8, 9). Customers were at no time told they were 
being charged for eye examinations, but were charged 
one price for the entire eyeglass service (Tr. 344-45).” 
The customer’s belief that the $7.50 price included an 
eye examination was thus buttressed by NYJC’s promo- 
tions and sales practices, whereby it purported not to 
charge for eye examinations. 

The Commission’s finding, therefore, that NYJC rep- 
resented that complete eyeglass service, including glasses 
and examination, would be available from $7.50 up is 
clearly supported by substantial evidence, and so should 
be affirmed (see supra, p. 15). Indeed, it is immaterial 
even if NYJC’s advertisements could be understood by 
some readers, as contended by petitioner (Br. 12-13), 
as quoting a $7.50 price only to those who already have 
a prescription from an ophthalmologist, for “Gf the ‘ad- 


vertisements * * * are capable of two meanings, one of 
which is false [they] are misleading.’ ” * 


18 NYJC gave free eye examinations to anyone who came in with 
a “free gift” card (Tr. 312-13). These were handed out by the 
representative in front of the store (Tr. 364) and were also dis- 
tributed by mail (Tr. 180). 


29 The contracts simply described the transactions as involving 
“glasses” (CX 21, 37, 48, 66, 69, 74, 84, 99, 105, 111, 121) or “opti- 
eal service” (CX 31, 43, 44, 62, 89, 94, 109, 112), with no indica- 
tion of an additional charge for an examination. And when cus- 
tomers purchased more than one pair of glasses at a time, the price 
for each was frequently the same, neither reflecting the cost of 
the single eye examination that would have been given (CX 8; cx 
9 and 21; CX 49 and 50; CX 74, 75 and 76; CX 91, 92, 94). 


20 Giant Food Inc. v. Federal Trade Commission, 116 App. D.C. 
227, 231; 322 F.2d 977, 981 (1963), cert. dismissed, 376 US. 967 
(1964) ; quoting from Rhodes Pharmacal Co. V. Federal Trade 
Commission, 208 F.2d 382, 387 (7th Cir. 1953), reversed in part, 
848 U.S. 940 (1955). 
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B. NYJC’s offer to sell glasses at $7.50 was not bona fide 


Despite advertising eyeglasses complete for $7.50 every 
week in the Washington Daily News for a year and a 
half, as well as on radio (Tr. 355; CX 56), NYJC did 
not sell a single pair at that price to anyone who did not 
already have a prescription (Tr. 419, 421)4 And of 
some 1,400 pairs sold a year (Tr. 408; CX 115). NYJC 
admitted that less than ten were sold at $7.50, with or 
without an eye examination (Tr. 419-20). Further, a 
tabulation of NYJC’s eyeglass sales for the first six 
months in 1966 (CX 115), which may be projected to 
1964 and 1965 (Tr. 316), discloses that no glasses were 
sold for $7.50, or even at $12.50 which would have re- 
flected the $7.50 advertised price plus NYJC’s cost to 
give an eye examination.* To the contrary, NYJC sold 
only one pair for as low as $15, 90% of sales were for 
over $23, 72% for over $39 and 17% from $59.50 to 
$79.50" Of 685 pairs sold, the average price was $41.70 
and the median price, as well as the mode, was $39.50. 


When it is considered that for a year and a half 
NYJC regularly and frequently advertised glasses for 
$7.50, but admittedly sold no more than nine pairs a 
year at that price it is clear that NYJC’s purpose in 


21 Even for panel sunglasses (lenses without refractive correc- 
tion), where no eye examination was involved, NYJC’s prices ran 
from $17 to $22.50 (Tr. 422). 


22 As the Commission noted (Op. 10), this does not establish that 
there were in fact any sales at $7.50. Commission counsel had 
requested a record of all eyeglass sales from January 1, 1964, to 
July 1, 1966, (Tr. 48-44) but, because of alleged burdensomeness, 
petitioner was allowed to stipulate as he did (Tr. 419-20). 


23 NYJC had the use of an optometrist to whom it paid $5 per eye 
examination (Tr. 154-56). 


24 CX 115 shows sales as follows: $15 through $19.50—88 pairs; 
$20 through $24.75—44 pairs; $25 through $29.95—35 pairs; $30 
through $34.50—44 pairs; $35 through $39.95—207 pairs; $40 
through $49.95—188 pairs; $54.50 through $59.70—124 pairs; $60 
through $79.50—5 pairs. 


23 As the Commission’s Guides Against Bait Advertising notes: 
“Sales of advertised merchandise. Sales of the advertised merchan- 
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so advertising was not to sell glasses at $7.50, but to 
entice persons interested in glasses in order to push 
glasses at higher prices. And its sales pressures are 
exemplified by its sale of three pairs of glasses to one 
customer—one for watching television, one for reading 
and a pair of bifocals—at $59.50 each (CX 9, 21); sales 
to two other customers of two pairs at $59.50 each (CX 
8 and CX 91, 92 and 94); and the sale to still another 
customer of two pairs at $79.50 each (CX 74, 75 and 
76). As CX 115 shows, NYJC simply does not sell glasses 
for $7.50. Indeed it is not even a low price seller, but 
charges about twice as much as its competitors. See 
infra, pp. 28-24. 

It is inconceivable that NYJC’s customers, typically 
people of very limited means and who, it may be in- 
ferred, would be anxious to buy as cheaply as possible, 
would have consistently purchased higher priced glasses 
if they had the honest choice to purchase at $7.50. 

As the Commission found (Op. 12), “We think these 


facts by themselves raise a strong presumption that 
either [NYJC] had no eyeglasses available at the ad- 
vertised price, or that they were so unsuitable to their 
purpose as to be unpurchasable, or that customers were 
‘switched’ to higher price glasses by some other means.” 
And petitioner has not come forward with any evidence 
or argument that rebuts this presumption.” 


dise do not preclude the existence of a bait and switch scheme. It 
has been determined that, on occasions, this is a mere incidental 
byproduct of the fundamental plan and is intended to provide an 
aura of legitimacy to the overall operation.” 


26 There is no merit to petitioner’s assertion (Br. 15-17) that, 
because the complaint charged him with disparagement or dis- 
couragement of sales of eyeglasses at $7.50, the Commission was 
required to introduce direct evidence of instances of such dispar- 
agement or discouragement. To the contrary, this is an instance 
where the Commission evaluated clearly established facts and made 
a most reasonable inference. Indeed, it would have been hard to 
reach a contrary conclusion. The Commission has the authority and 
responsibility to so weigh the evidence and draw inferences from 
established facts (see supra, p. 16). And there was no shifting 
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Il. The Commission’s finding that New York Jewelry Com- 
pany misrepresented its eyeglass prices as discount is 
supported by substantial evidence 


Petitioner’s brief does not challenge the Commission’s 
finding (Op. 13-18) that he misrepresented his eyeglass 
prices as discount. Respondent, nevertheless, includes 
this section in its brief as petitioner does challenge the 
Commission’s finding (Op. 33-84), under another aspect 
of this case, that his prices for eyeglasses were substan- 
tially above prevailing trade area prices (Br. 43-56) ,77 
and much of the evidence is common to the two findings. 

Contrary to NYJC advertisements, which emphasize 
that it sells eyeglasses at low discount prices, it charges 
twice as much as the usual prices prevailing in the trade 
area for comparable glasses. This was established by 
Dr. Zachary Ephraim who testified as to usual trade 
area prices prevailing for specific glasses sold by NYJC. 

Dr. Ephraim is well qualified to give such testimony. 
A 1947 graduate from the Columbia University School 
of Optometry, he has been practicing optometry in the 
District of Columbia for 18 years (Tr. 227). He is Pres- 
ident of the Board of Examiners of Optometry in the 
District and is Vice President of the District of Colum- 
bia Optometric Society (Tr. 228), whose members con- 
stitute about 52% of the some 85 optometrists practicing 


of the burden of proof, as contended by petitioner (Br. 15), for the 
Commission to have noted (Op. 13) that petitioner had introduced 
no evidence to rebut this inference or presumption. 


27 In contesting this finding, petitioner asserts (Br. 49, 55; Table 
3, following Br. 43) that his prices are “in line” with or “fall within 
the same range as” those charged by others in the trade area. Thus, 
even under petitioner’s contentions, his prices are not discount 
prices. 


28 B.g., “I’ll protect your eyes and protect your pocketbook”; “Mr. 
Tash brings you eyeglass service at economy prices. To protect 
your eyes he gives you complete eyeglasses including lenses and 
frame, for as low as $7.50”; “economy eyeglass service”; “low 
discount prices”; “Be thrifty! Go to ([NYJC]”; “Protect your eyes 
and protect your pocketbook at the [NYJC] thrifty economical 
discount optical department” (CX 56); “DISCOUNT EYE 
GLASSES”; “From $7.50 complete” (CX 114). 
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in the District (Tr. 228, 254). His estimates of usual 
prevailing prices for glasses were based primarily on his 
own knowledge of what members of the District of Co- 
lumbia Optometric Society were charging (Tr. 229, 232, 
235-36, 257-58, 265), and he stated that nonmembers 
would charge considerably less (Tr. 261). 

But even in comparison with the relatively high prices 
usually charged by members of the District of Columbia 
Optometric Society (as opposed to those charged by non- 
members), petitioner’s prices were twice as high. This 
is demonstrated by Table A to the Commission’s opinion, 
where the Commission has compared NYJC’s prices 
charged for glasses in 13 specific instances with the usual 
trade area prices supplied by Dr. Ephraim. 

The Commission was justified in comparing the prices 
of optometrists with those charged by NYJC since op- 
tometrists, like NYJC, both prescribe lenses and sell 
glasses (Tr. 227). Oceulists or ophthalmologists are 
medical doctors who specialize in treating diseases and 
conditions of the eye and also prescribe glasses (Tr. 
247-49). Of some 50 ophthalmologists in Washington, 
only one or two sell glasses (Tr. 254-55). A patient of 
an ophthalmologist would take his prescription to an opti- 
cian—who sells glasses but does not examine eyes (Tr. 
247, 249, 254-55). Clearly, a NYJC customer, who wants 
to buy “discount” glasses as advertised by NYJC, would 
not think in terms of “discount” when compared to going 
to an ophthalmologist for an eye examination and then 
going to an optician to have the prescription filled. He 
would think in terms of going to one source for his 
glasses complete including whatever was necessary to 
supply the proper glasses.” 


29 When members of the Optometric Society meet they often dis- 
cuss the prices they are charging (Tr. 256-57). 


30Dr. Ephraim estimated that there are some 150 sources for 
eyeglasses in Washington (Tr. 258). With 85 optometrists, this 
would leave only 65 dispensers of glasses who are opticians. Also, 
as there are almost twice as many optometrists as ophthalmologists 
(Tr. 254), this further demonstrates that examination of eyes by 
and purchase of glasses from optometrists is the representative 
source of securing glasses for price comparison. 
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There is no basis for petitioner’s assertion (Br. 48-49) 
that Dr. Ephraim’s estimates as to usual trade area 
prices must be increased because of his testimony as to 
possible extreme price variations with regard to two 
pairs of glasses. Petitioner’s representation that he sold 
eyeglasses at discount must be evaluated in relationship 
to the usual prices prevailing in the trade area. The 
prices given by Dr. Ephraim, and used by the Commis- 
sion in Table A in comparison with NYJC’s prices, were 
the usual prices charged by member optometrists (Tr. 
235-89, 245, 265). Dr. Ephraim testified that these 
prices would not vary by more than $2 or $3 (Tr. 261- 
62). In giving the extreme variations among all outlets, 
relied upon by petitioner, it is pertinent to note that 
Dr. Ephraim asked whether to include NYJC and, when 
told to exclude NYJC, he testified, “If you exclude it, 
you cut down the range quite a bit” (Tr. 262). 

This is exemplified by one of the two situations upon 
which petitioner relies. NYJC had sold a pair of glasses 
(CX 35) for $59.50 (CX 8, 31). Dr. Ephraim (Tr. 
242) estimated the usual trade area price for this pair 
of glasses as $22.00. Upon cross-examination, he esti- 
mated the extreme range of prices among all outlets in 
the District for such glasses to be from $7.95 to a high 
of $30 (Tr. 285, 287). Thus, NYJC charged $29.50 
more than the highest price charged elsewhere.” This 
situation also exemplifies petitioner’s error in his Table 
3 tabulations, where he relies upon Dr. Ephraim’s esti- 
mate of extreme price variations relative to CX 35 and 
adds $15 to all of Dr. Ephraim’s estimates as to usual 
price (Br. 48). But in the very situation relied upon, 
Dr. Ephraim estimated the extreme high price to be only 


31 Adjusting NYJC’s price downward by $5 (its cost of providing 
a “free eye examination” (see infra, p. 26)), NYJC charged 
$24.50 more than the extreme high price charged elsewhere. Even 
raising its competitor’s price by $15 (the charge for an eye exami- 
nation petitioner contends should be added to all of Dr. Ephraim’s 
estimates (Br. 44-47)), NYJC still charged $14.50 more than any- 
one else. 
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$6 more than the usual price. Nevertheless, petitioner 
has added $15. Further, the testimony was limited to 
this one pair of glasses and there is no basis for peti- 
tioner’s generalization of adding $15 to all estimates, 
particularly where he was not even correct in doing so 
in the individual situation relied upon. 

The other situation upon which petitioner relies is 
that Dr. Ephraim estimated that the extreme range of 
prices for the glasses he was wearing would go from 
$36 to $50 (Tr. 263-64). Petitioner, however, neglected 
to ask Dr. Ephraim what the usual price was for his 
glasses. Thus, there is no basis for estimating what 
portion of the $14 spread, if any, would be above the 
usual price. And the record does not show what peti- 
tioner charged for such glasses, or even if he handled 
them. 

Again we emphasize, as did the Commission in its 
opinion (Op. 16-17), that petitioner’s prices are to be 
compared with the usual prices generally prevailing in 
the trade area, not with any assumed extreme high price. 

Since NYJC represents that its eye examinations are 
“free” (supra, pp. 19-20), the Commission would have 
been warranted in comparing optometrists’ prices with 
those of NYJC without regard to the cost for an eye 
examination. However, to insure comparability, the Com- 
mission (Op. 16) has subtracted from NYJC’s prices the 
amount of $5 which it paid an optometrist for each exam- 
ination. This optometrist does not spend all his time 
at NYJC, but comes in at NYJ C’s request to make an 
examination (Tr. 155-56). But even with this adjust- 
ment, NYJC’s prices are still over twice as high as usual 
trade area prices (Table A to Op.). 

In view of the foregoing, there is no basis for NYJC’s 
contention (Br. 44-47) that trade area prices should be 
adjusted upwards by $15 to reflect optometrists’ charges 
for an eye examination. Even with such an adjustment, 
however, NYJC’s prices were considerably higher than 
those of its competitors in nine of thirteen instances and 
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in the other four instances they were still slightly higher.“ 
NYJC, therefore, clearly misrepresented its prices as 
discount. 

NYJC’s gross profit margin on eyeglasses further 
demonstrates that its prices are not low, discount or 
economy. Note, ¢.g., where NYJC charged $39.95 for 
eyeglasses that cost it $3.83 including postage (CX 81, 
82, 83, 84) ; where it paid $4.88 and charged $44.50 (CX 
85, 86); where it paid $5.93 and charged $49.50 (CX 
87, 89); and where it paid $3.28 and charged $59.50 
(CX 90, 91, 92, 94), over 18 times cost. 

Petitioner (Br. 54) asserts that it provides more 
service than do most optometrists in that it furnishes 
one-day service. Actually, as Mr. Ullman testified, in 
the majority of cases NYJC provides “While-you-wait 
service’ (Tr. 380). But the record indicates that this 


Usual Trade Area 
Price Adjusted To 
NYJC Usual Trade Reflect a $15 Eye 
32 Customer Price Area Price Examination Charge 


1, Freeman $59.50 $22.00 $37.00 
2. Henry $59.50 $22.00 $29.50* 
$59.50 $24.00 $31.50* 

8. Taylor $59.50 $28.00 $33.00* 
$59.50 $22.00 $27.00* 

$59.50 $22.00 $27.00* 

. Hall $25.00 $ 9.00 $ 9.00** 
. Dennard $39.95 $24.00 $39.00 
. Cavanaugh $44.50 $28.00 $43.00 
. Wesly $49.50 $32.00 $47.00 
. Crowder $59.50 $24.00 $39.00 
. Logan $59.50 $28.00 $43.00 
10. Calloway $42.95 $26.00 $41.00 


* Where more than one pair of glasses was sold to a single cus- 


tomer, the charge for the eye examination has been allocated among 
the number of glasses purchased. 


** Here, only the purchase of one lens was involved (CX 79; Tr. 


277). It may be assumed that this is a replacement situation where 
no examination was required. 


33 In this instance, the customer purchased still another pair of 
glasses for $59.50. Other “economy discount” prices include charg- 
ing $82.50 for glasses that cost $5.38 (CX 100, 101) and charging 
$42.50 for glasses that cost $7.28 (CX 103, 105). 
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is a pressure tactic utilized by NYJC in that it makes 
up the glasses before the customer has really decided to buy 
them and then forces the customer to complete the pur- 
chase by advising him that he must take the glasses as 
they have been made up for him and cannot be sold to 
anyone else (see CX 5, 7).™ 


III. The Commission’s finding that NYJC failed to disclose 
credit terms and total price to be paid, and that these 
failures constituted unfair and deceptive acts and 
practices, is supported by substantial evidence and is 
otherwise in accordance with law 


A. The conditional sale contract forms are unfair and 
deceptive by failing to provide adequate disclosure 


1. Form “A,” used from December 1964 to December 1965 


This form (CX 17, 19, 21, 37, 38) calls for disclosure 
of the value of the articles purchased, the amount of 
down payment and the amount and schedule of future 
payments until the whole sum is paid. The form also 
requires interest “at the rate of 14% per month on the 
unpaid balance” and “a service charge of 3% per month, 
compounded monthly.” * 

The 14% per month interest and 3% per month service 
charge may appear nominal to the unsophisticated NYJC 
customer, but the form is unfair and deceptive by fail- 


34 Petitioner asserts that Dr. Ephraim testified that it usually 
takes him three days to a week to deliver glasses, and petitioner 
assumes that this is representative of optometrists in general (Br. 
54-55). Dr. Ephraim did not so testify. His testimony (Tr. 260) 
was that it takes that long for bifocals, depending on the prescrip- 
tion. And NYJC usually stocks only single vision lenses and secures 
special orders from a Texas firm when it needs bifocals (Tr. 416). 
Further, Dr. Ephraim, as do 60 to 70% of all optometrists, has his 
own laboratory (Tr. 230, 259), and maintenance of a laboratory 
does not increase the cost of the finished product to the seller 
(Tr. 260). 


36 This statement of interest and service charge is inconsistent 
with the terms of the accompanying promissory note physically 
printed at the end of the form which simply calls for “interest at 
the rate of —— per cent per annum until paid.” 
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ing to disclose that this constitutes a charge of 42% a 
year on the unpaid balance. The form also fails to dis- 
close the service charge in dollars or the total amount in 
dollars that this high interest rate requires be paid. 

Also unfair and deceptive was NYJC’s practice of 
filling in the contract with a price to be paid considerably 
in excess of that at which the article was sold, and its 
practice of requiring, according to the printed terms of 
the contract, the payment of 14% interest per month 
on the unpaid balance and a service charge of 37 per 
month compounded monthly. Thus the contract of a 
customer who purchased a watch for $89.95 stated its 
value at $101.63, payable $2 every week until the entire 
$101.63 should be fully paid (CX 4, 19). Another con- 
tract stated the value of three pairs of glasses purchased 
at $59.50 each ($178.50 total) as $196.50 (CX 9, 21). 
Another contract stated the value of glasses purchased 
for $59.50 as $71.50 (CX 7, 37). Still another contract 
stated the value of a ring purchased for $79.50 as 
$87.40 (CX 9, 38). All of these contracts not only in- 
flated the price of the article purchased, but also re- 
quired the payment of 15% interest per month on the 
unpaid balance plus a 3% monthly service charge com- 
pounded monthly.** 


36 Petitioner’s assertion (Br. 19-20) that the price shown on CX 
$7 is the total price charged (including both the cash price and 
the carrying charges) and that the buyer can ascertain the cash 
price by turning the contract sideways to read the cash register im- 
print figure, and can then determine the finance fee by subtracting 
the cash register imprint figure from the price shown in the body 
of the contract, serves to prove the unfairness, confusion and de- 
ception of Form “A.” 

In the first place, the dollar figure stamped sideways on CX $7 is 
not a part of the contract and would have no meaning to the cus- 
tomer even if he should notice it. And the cash register figures on 
CX 17, 19, 21 (other Form A contracts in the record) are indistinct. 
In the second place, the price shown in the body of contract is 
stated to be the “value” of the articles purchased. There is nothing 
in the contract to hint that this figure includes the finance charges. 
To the contrary, the contract in addition calls for the payment of 
interest of 1% per month on the unpaid balance and 3% monthly 
service charge. 
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2. Form “B,” used from December 1965 to May 1966 


Form “B” (CX 1, 22, 31, 42, 62, 68, 74, 84, 89, 94, 
99, 105, 109, 111, 112, 121) lists the selling price and 
adds a dollar amount of “Carrying Charge” for a total 
“Time Price” payable according to a schedule to be set 
forth. The form makes no mention of any interest 
charge in addition to the carrying charge and does not 
disclose either the monthly or annual percentage rate of 
the carrying charge. The unfairness and deceptiveness 
of the failure to make such disclosure is demonstrated 
in Table B of the Commission’s opinion, where it com- 
puted the annual percentage of finance fees in those in- 
stances where sufficient information was disclosed to 
make such computations (Contracts 6-18, 20-22 of Table 
B). See, e.g., contracts 8 (CX 43, 44) and 9 (CX 31) 
where the carrying charges constituted annual fees of 
124% and 67%, respectively. Certainly, a failure to dis- 
close that such exorbitant and highly inconsistent per- 
centages were being imposed was unfair and deceptive.” 

On the other extreme, contracts 10-18 in Table B 
(CX 99, 105, 94 and 74) imposed no carrying charges. 
This, however, does not mean that the customer paid no 
interest or credit fee. For Mr. Ullman, NYJC’s man- 
ager, conceded he could not tell from looking at the 
contract whether the customer paid any additional in- 
terest or charges; that this could be determined only by 
examining the customer’s ledger card that is retained 
by NYJC (Tr. 306-08). Thus “B” contracts are incom- 
plete in that they disclose only the amount of the carry- 
ing charges, but fail to disclose the additional interest 
charges that may be imposed.** 


3? Compare contracts 7 and 8 (CX 42, 43, 44) where vastly dif- 
ferent rates of interest were charged the same person on two con- 
tracts executed the same day. 


38 Jt is obvious that NYJC’s interest and carrying charges are 
two separate impositions. Thus, Form “B” (CX 1), in the contract 
portion, relates only the “carrying charge,” but the promissory 
note printed at the end of the form imposes a separate carrying 
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The promissory note printed at the end of the contract 
is inconsistent in that the contract calls for interest after 
maturity at the highest legal rate and a 144% monthly 
carrying charge on the unpaid balance, whereas the 
promissory note requires merely “interest on each install- 
ment after maturity at the highest lawful rate.” 

NYJC’s manager’s confusion in attempting to explain 
how interest and service charges were assessed in trans- 
actions utilizing Form “B” (see generally Tr. 190-204, 
302-08) can only emphasize the confusion of the cus- 
tomer. While Mr. Ullman testified that carrying charges 
were imposed according to a system, the Commission’s 
compilation of varying percentage charges on different 
contracts executed during this period (Table B to Op.) 
demonstrates the lack of any system. 

The earliest method, according to Mr. Ullman (Tr. 
201-04), was to assess a flat carrying charge of 20% 
(testimony later corrected to estimate 18%) on the 
purchase price, regardless of the time over which pay- 
ment was to run. The time over which payment extends, 
however, is a crucial element in ascertaining annual in- 
terest rates. For example, an 18% charge for three 
months would amount to 72% on an annual basis. So 
this testimony demonstrates the exorbitant rates im- 
posed and the unfairness and deception in not disclosing 
those rates to customers. 

Later on, according to Mr. Ullman, NYJC used a 
chart, which he doubted was still available, to compute 
a sum based on a 144% monthly charge on the unpaid 
balance (Tr. 196-200).2* But see Table B to the Com- 
mission’s opinion, which demonstrates that no consistent 
interest rate was used. 


charge and interest fee on debts not paid by maturity. Form “A,” 
used prior to the one now under consideration (see supra, pp. 28- 
29), also called for a separate interest payment and service 
charge, as does the one used most recently (see infra, pp. 32-33). 
See also CX 24, 25. 


39 This testimony was later corrected to give 1% as the rate 
used in making the computation (Tr. 302-03). 
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According to Mr. Ullman, there was also a period 
when the policy was to impose a flat carrying charge of 
only $1 (Tr. 302-03), although he could not remember 
how long that policy was in effect (Tr. 303-04). But 
this could hardly have been a consistent policy since CX 
68, executed only 5 days after and 7 days prior to other 
contracts charging $1, imposed an $8.43 carrying charge 
(see Table B to Op.). Of course, there were also the 
contracts on which no carrying charges were specified 
(see supra, p. 30), but Mr. Ullman was unable to explain 
why (Tr. 304-05) except to admit that interest charges 
could have been imposed which were not indicated on 
the contracts (see supra, p. 30).” 


3. Form “C,” used from July 1966 to time of hearings 


Form “C” (CX 47, 48, 66, 69) requires the purchaser 
to pay the total “time price” (i.e, the cash price plus 
a “carrying charge” of 114% per month on the unpaid 
balance compounded monthly) in specified amounts at 


specified intervals, “in accordance with the terms of a 
certain promissory note of even date.” The contract 
additionally has stamped on it in relatively large letters: 
“PURCHASE IS SUBJECT TO A CARRYING 
CHARGE OF 115% PER MONTH ON THE UNPAID 
BALANCE.” However, the promissory note at the bot- 
tom of the form, which controls the method of payment, 
states that payment is to be made “with interest on each 
installment at the highest lawful rate plus carrying 
charge of 114% per month on the unpaid balance com- 
pounded.” 


40 Petitioner’s supposition (Br. 23) that the $1 carrying charge 
shown on various contracts represented a minimum charge on con- 
tracts with small face amounts or short terms conflicts with Mr. 
Ullman’s testimony. 


41 It is reasonable to assume that contracts calling for a carrying 
charge of $1 were like those on which no charge was made—i.e., 
there was an interest charge which was not stated on the contract. 
This may also be assumed with respect to any contract, regardless 
of how high a carrying charge was stated. 
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The contract is unfair, misleading and deceptive in 
that it presents to the unsophisticated customer what 
appears to be a small carrying charge of 144% per 
month, but fails to reveal that this amounts to the sub- 
stantial annual percentage of 18% and further fails 
to disclose the substantial additional and total cash sums 
that this entails.“? Further, the contract notes only the 
“carrying charge” but is subject to the promissory note 
which, in addition, imposes the highest lawful rate of 
interest.* 


4. Ledger card and payment card inconsistencies “* 


NYJC maintains a ledger card (as exemplified by 
CX 70) for each account on which payment notations are 
made (Tr. 181-82). Stamped on the card is the state- 
ment, “Purchase is subject to a carrying charge of 
114% per month on the unpaid balance.” This statement 
is inconsistent with the provisions of contract forms 
“A” and “B” (see supra, pp. 28, 30). 


NYJC gives each customer a payment card upon which 
his payments are entered (Tr. 307; CX 24, 25). This 


42 There is no merit to petitioner’s assertion (Br. 24) that the 
total price to be paid could not be disclosed since it would vary 
with the rate at which payment is made. The contract calls for 
specified payments at stated intervals and the total price to be paid 
could be stated in accordance with the terms of the contract. Fur- 
ther, the prior form (Form “B”) purported to set forth the dollar 
amount of the carrying charge and the total time price according 
to the length of time the contract was to run, or at least that is what 
Mr. Ullman testified (see supra, p. 31). 


43 Petitioner (Br. 24) asserts that the practice of charging 112% 
per month on the unpaid balance is common in the retail field. 
However, the charge here is failure to disclose what this amounts 
to. Further, petitioner’s assertion, if accurate, serves to highlight 
its unfairness and deception in failing to disclose that it charges 
the highest lawful rate of interest in addition to the 112% carrying 
charge and the amount this comes to percentagewise and in total 
dollars. See 28 D.C. Code 3301, in effect at that time, which estab- 
lished the maximum legal rate at 8%. 


44 Petitioner’s brief does not take issue with the Commission’s 
findings relative to the inconsistencies in NYJC ledger cards and 
credit cards. 
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cards calls for 14% interest and 3% carrying charges 
per month, and therefore is inconsistent with the ledger 
ecard and contract forms “B” and “C” (see supra, pp- 
30-32). The payment card also states that any balance 
unpaid after one year is subject to a 114% carrying 
charge. This provision is confusing as it purports to 
reduce the carrying charge from 3% to 114% if the 
party fails to pay his debt within a year, and also fails 
to mention any interest payment. Possibly this 114% is 
in addition to the 3% carrying charge and 1% interest 
originally imposed. 


B. NYJC has failed to complete the conditional sale 
contract forms so as to provide even the limited 
information they would furnish * 

Not only are NYJC’s contract forms inadequate to 
provide its customers with sufficient information, but 
NYJC has not even furnished the information called 
for by the forms. Thus we find an instance where a 
purchaser of a $79.50 article signed both the sales con- 
tract and the attached promissory note in blank, and 
NYJC kept them in its files in this condition (CX 3, 
17). Two other examples where customers signed con- 
tracts in blank are CX 1 and CX 4. In the first instance, 
the customer purchased a $59.50 watch and signed the 
contract and note in blank. NYJC subsequently filled in 
the form to assess a carrying charge, add the total to an 
outstanding balance and designate the amounts and in- 
tervals of installment payments (Tr. 110; CX 1). In 
the second instance, the customer purchased a watch 
from an NYJC outside salesman for $89.95. He signed 
the contract in blank and did not even know whom the 
salesman represented. A few days later he received a 


45 Petitioner’s brief does not take issue with the Commission’s 
findings (Op. 25-26) that NYJC, on numerous instances, failed to 
fill in the blanks with the information called for by the contract 
forms. 
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notice in the mail from NYJC telling him that they had 
his contract and that he owed $101.63 to be paid at the 
rate of $2 a week. The contract was filled in by NYJ Cc 
to this effect, but the promissory note portion was not 
completed to indicate the rate of interest. The contract 
itself called for 1% monthly interest on the unpaid bal- 
ance plus a 3% monthly service charge compounded 
monthly (CX 4, 19). See also CX 94 where the promis- 
sory note was signed in blank and CX 105 where the 
promissory note was signed but, except for the amount 
of the debt, is completely blank. For instances where 
the contract and note were left incomplete as to the 
amount and interval of payments and the note addition- 
ally failed to disclose the interest rate, see CX 21, 37, 
38. And see CX 89 where the contract calls for install- 
ment payments of $6 whereas the note calls for $5 pay- 
ments.*” 

In addition to failing to complete its contract forms, 
NYJC has otherwise used them so as to be confusing 
and incomplete. Thus, on forms that already called 
for 14% monthly interest on the unpaid balance plus a 
3% monthly service charge, it substantially increased the 
stated value of articles over actual selling prices (see 
supra, pp. 28-29), and forms which added a “carrying 
charge” to the selling price to arrive at a “time price” 
(or which imposed no carrying charge) did not neces- 
sarily reflect all of the credit charges being imposed (see 
supra, p. 30). 


46 On the other side of the coin, see CX 43, 44, 68 where NYJC 
failed to have the customer sign the contract. 


47 And, as noted by the Commission (Op. 24, n. 1), CX 48, a sales 
contract, apparently incorporated the balance of a prior contract 
(CX 47) executed the same day. Both notes, however, were main- 
tained by NYJC and could have been used as prima facie evidence 
of additional liability. 
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C. The proscription in the Federal Trade Commission 
Act of unfair and deceptive acts and practices en- 
compasses NYJC’s misleading credit practices, and 
its failure adequately to inform purchasers of all 
credit charges and fees and of the total price to be 
paid in credit transactions 


Petitioner (Br. 9, 25-27) does not contest the Com- 
mission’s authority under Section 5 of the Federal Trade 
Commission Act to proceed in matters involving credit. 
There would have been no basis for such a contention, 
for as the Commission stated (Op. 28): 


The Commision has jurisdiction under Section 5 
over unfair or deceptive acts and practices in com- 
merce, and no exception is made in the Federal 
Trade Commission Act or any other act of Congress, 
for acts and practices involving credit. Indeed, the 
Commission has been actively enforcing Section 5 
in the field of credit transactions for decades.*® 


Petitioner contends only that the Commission’s author- 
ity is limited to instances of misrepresentations regard- 
ing credit charges; that it does not extend to a failure 
to make affirmative disclosures. This contention, how- 
ever, completely ignores the literal provisions of Section 
5, the Congressional intent in choosing the language that 
it used, and numerous decisions under Section 5. 


48 The Commission’s footnote to this statement cites General 
Motors Corp., 30 F.T.C. 34 (1939), aff’d, 114 F.2d 33 (2d Cir. 1940) ; 
Ford Motor Co., 30 F.T.C. 49 (1939), aff'd, 120 F.2d 175 (6th Cir. 
1941) ; numerous other complaints, stipulations and orders concern- 
ing credit representations; and the Commission’s 1951 Trade 
Practice Conference Rules Relating to the Sale and Financing of 
Motor Vehicles (16 CFR 197). 

And see Fortner Enterprises, Inc. v. United States Steel Corp., 
394 U.S. 495, 508-09 (1969), where the Court, in a Sherman Act 
tying case, refused to distinguish credit from other kinds of goods 
and services. It is basic that violations of the Sherman Act also 
violate the Federal Trade Commission Act. Federal Trade Commis- 
sion V. Motion Picture Advertising Service Co., 344 U.S. 392, 394- 
95 (1953); Federal Trade Commission v. Cement Institute, 333 
U.S. 683, 691 (1948). 
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Section 5 is not limited to “misrepresentations.” In- 
deed, that word does not appear in the Section. Instead, 
the proscription is against ““nfair methods of competi- 
tion in commerce, and unfair or deceptive acts or prac- 
tices in commerce.” And there is no logic in petitioner’s 
attempt to restrict the Section’s application to misrepre- 
sentations that are unfair and deceptive, to the exclu- 
sion of failures to make adequate disclosure when those 
failures are unfair or deceptive. And, as fully developed 
supra, pp. 28-35, petitioner's failures to make adequate 
disclosure are most unfair and deceptive. 

By declaring unlawful unfair methods of competition 
and unfair and deceptive acts and practices, the Con- 
gress gave the Commission a broad delegation of power 
to determine what was “unfair.” It intentionally left 
development of that term to the Commission so it could 
cope with the many and variable unfair practices which 
then prevailed and which might be developed in the fu- 
ture through business ingenuity and legal gymnastics. 
Atlantic Refining Company v. Federal Trade Commis- 
sion, 381 U.S. 357, 367 (1965). “New or different prac- 
tices must be considered as they arise in the light of the 
circumstances in which they are employed.” Federal 
Trade Commission v. R. F. Keppel & Bro., 291 U.S. 304, 
314 (1934). As Judge Learned Hand stated in Federal 
Trade Commission v. Standard Education Society, 86 
F.2d 692, 696 (2d Cir. 1936), rev'd on other grounds, 
302 U.S. 112 (1937), “[The Commission’s] powers are 
not confined to such practices as would be unlawful be- 
fore it acted; they are more than procedural; its duty in 
part at any rate, is to discover and make explicit those 
unexpressed standards of fair dealing which the con- 
science of the community may progressively develop.” 

In carrying out its functions under the Act, the Com- 
mission, on countless numbers of occasions, has been sus- 
tained in holding that the failure to make disclosure of 
material facts constitutes unfair and deceptive acts and 
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practices.“ And it is equally well established that the 
disclosure of a partial truth which omits pertinent infor- 
mation is a well-known method of deception against 
which the Commission may proceed.” 

There is no basis for petitioner’s contention that these 
well-established principles do not extend to selling on 
credit, particularly since the use of credit in retail sell- 
ing has developed to the point that it is a very important 
element in merchandising,” particularly in the low-in- 
come market. In this connection, note the Commis- 


49 See, e.g., Mary Muffet, Inc. v. Federal Trade Commission, 194 
F.2d 504, 505 (2d Cir. 1952); Theodore Kagen Corp. v. Federal 
Trade Commission, 109 App. D.C. 7, 283 F.2d 371 (1960), cert. 
denied, 365 U.S. 843 (1961) ; Bennett v. Federal Trade Commission, 
91 App. D.C. 336, 338, 200 F.2d 362, 363 (1952) ; J. B. Williams Co. 
v. Federal Trade Commission, 381 F.2d 884, 890 (6th Cir. 1967); 
Double Eagle Lubricants, Inc. v. Federal Trade Commission, 360 
F.2d 268 (10th Cir. 1965); Feil v. Federal Trade Commission, 
285 F.2d 879, 896-97 (9th Cir. 1960); Ward Laboratories, Inc. v. 
Federal Trade Commission, 276 F.2d 952, 954 (2d Cir. 1960), cert. 
denied, 364 U.S. 827; Keele Hair & Scalp Specialists, Inc. v. Federal 
Trade Commission, 275 F.2d 18, 23 (5th Cir. 1960) ; Royal Oil Corp. 
v. Federal Trade Commission, 262 F.2d 741, 743 (4th Cir. 1959); 
Haskelite Mfg. Corp. v. Federal Trade Commission, 127 F.2d 765 
(7th Cir. 1942) ; L. Heller & Son, Inc. v. Federal Trade Commission, 
191 F.2d 954, 956 (7th Cir. 1951). 


50 P, Lorillard Co. v. Federal Trade Commission, 186 F.2d 52, 58 
(4th Cir. 1950). “Words and sentences may be literally and 
technically true and yet be framed in such a setting as to mislead 
or deceive.” Bockenstette v. Federal Trade Commission, 184 F.2d 
869, 371 (10th Cir. 1943); accord, Bennett v. Federal Trade Com- 
mission, 91 App. D.C. 336, 338, 200 F.2d 362, 863 (1952); Koch v. 
Federal Trade Commission, 206 F.2d $11, 317 (6th Cir. 1958). 


51 In 1945, the total consumer credit debt, excluding real estate 
mortgages and insurance policy loans, was $5.7 billion. By the end 
of 1968, this figure had risen to some $113 billion including $25 
billion in consumer installment credit notes other than those covering 
personal loans, automobile purchases and home repairs and improve- 
ment. Federal Reserve Bulletin, February 1969, p. A-52 et seq. 


52 As reported in the Federal Trade Commission’s March 1968 
Economic Report on Installment Credit and Retail Sales Practices 
of District of Columbia Retailers, low-income market retailers sur- 
veyed (all retailers in the District of Columbia with estimated an- 
nual sales of over $100,000 who sold furniture and appliances) 
made about 93% of their sales through installment credit. And 
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sion’s Trade Practice Conference Rules Relating to the 
Sale and Financing of Motor Vehicles, issued in 1951, 
which stated that it was an unfair trade practice to 
fail to furnish the buyer of a motor vehicle under an 
installment sale with an itemized disclosure of various 
costs, including details as to finance charges (16 CFR 
197, 197.2). 

There is no merit to petitioner’s argument (Br. 26) 
that the recent enactment of the Truth in Lending Act 
(82 Stat. 146, 15 U.S.C. 1601), which requires affirma- 
tive disclosure of credit terms and makes a failure to 
comply in areas within the jurisdiction of the Federal 
Trade Commission a violation of the Federal Trade 
Commission Act, illustrates that the Commission had no 
authority to require affirmative disclosure of credit 
terms prior to enactment of the Truth in Lending Act. 
As demonstrated earlier, the Commission already had 
such authority under the general provisions of the Fed- 
eral Trade Commission Act. And it is well settled that 
“when there are two acts upon the same subject, the 
rule is to give effect to both, if possible.” The subse- 
quent act may be deemed “merely affirmative, or cumula- 
tive, or auxiliary.” United States v. Borden Co., 308 
U.S. 188, 198 (1989) ; accord, Lietz v. Flemming, 264 
F.2d 311, 313-14 (6th Cir. 1959), cert. denied, 361 U.S. 
820; A.P.W. Paper Co. v. Federal Trade Commission, 
149 F.2d 424, 427 (2d Cir. 1945), afd, 328 U.S. 193 
(1946). 


And this is the relationship between the Truth in 
Lending and Federal Trade Commission Acts. The 
Truth in Lending Act establishes minimum standards of 
affirmative disclosure of credit terms as a matter of law, 
so that the Commission no longer need prove the un- 
fairness and deception of failure to disclose on a case-by- 


witness NYJC which made about 85% of its gross sales on credit 
(Tr. 151-52, 362), and competed by extensively advertising easy 
credit for everybody (Tr. 180, 184, 354, 401; CX 42, 52, 53, 54, 55, 
114). 
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case basis.* The Commission’s jurisdiction is expanded 
under the Truth in Lending Act from the “in commerce” 
limitation of the Federal Trade Commission Act to cover 
any creditor subject to the Truth in Lending Act. 82 
Stat. 150, 15 U.S.C. 1607; H.R. Rep. No. 1397, 90th 
Cong., 2d Sess. (1968) (Conference Report by House 
Conferees on S.5, 90th Cong., Ist Sess.). The concept of 
unlawfulness for failure to make adequate disclosure of 
credit terms is expanded to various areas falling within 
the jurisdiction of numerous Federal agencies other than 
the Federal Trade Commission. 82 Stat. 150, 15 U.S.C. 
1607. And, in addition, criminal liability is provided for 
willful and knowing violation. 82 Stat. 151, 15 U.S.C. 
1611. 

It has long been established that the Commission may 
proceed under Section 5 of the Federal Trade Commis- 
sion Act against practices which violate the specific pro- 
visions of other trade regulation statutes, such as the 
Sherman Act and the Clayton Act, as well as against 
incipient violations thereof and conduct counter to the 
public policy declared therein. Federal Trade Commis- 
sion v. Motion Picture Advertising Service Co., 344 U.S. 
392, 394 (1953) ; Federal Trade Commission v. Cement 
Institute, 333 U.S. 683, 692-93 (1948) ; Fashion Origi- 
nators’ Guild of America, Inc. v. Federal Trade Com- 
mission, 312 U.S. 457, 463 (1941) ; Federal Trade Com- 
mission v. Brown Shoe Co., 384 U.S. 316, 320-22 (1966). 
Thus the circumscription by Congress of certain business 


33 As Federal Trade Commission Chairman Dixon testified at p. 
277 of the Hearings on the Consumer Credit Protection Act (Truth 
in Lending) before the Subcommittee on Consumer Affairs of the 
House Committee on Banking and Currency, 90th Cong., 1st Sess. 
(1967): “Under our basic law if we say it is deceptive we must 
prove deception. You draw this statute [Truth in Lending] and you 
say it shall be.” And as Senator Douglas (considered to be the 
originator of the legislation) stated during the Hearings Before a 
Subcommittee of the Committee on Banking and Currency, United 
States Senate, 87th Cong., 2d Sess. on $.1740 (1962), at p. 158: 
“What this bill proposes to do is to set up an administrative 
process under which this principle is to become effective so that 
it does not have to be asserted by prosecutions by the Government.” 
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conduct under a particular statute does not mean it is 
exempted from the Commission’s broad Section 5 juris- 
diction. 

Moreover, the Truth in Lending Act follows the pat- 
tern long established by Congress to deal with particular 
trade practice problem areas. For example, passage of 
special legislation such as the Wool Products Labeling 
Act of 1939 (54 Stat. 1128 (1940), 15 U.S.C. 68) did 
not mean that the Commission had no prior jurisdiction 
over the misbranding of wool products. See Federal 
Trade Commission v. Winsted Hosiery Co., 258 U.S. 483 
(1922). The same is true regarding the other special 
legislation enacted subsequent to Section 5 of the Fed- 
eral Trade Commission Act, ie., the Fur Products 
Labeling Act,“ the Flammable Fabrics Act,® and the 
Textile Fiber Products Identification Act. 

There is nothing in the Truth in Lending Act or in 
its legislative history to indicate that the Commission 
did not already have authority to require affirmative dis- 
closure of credit terms. To the contrary, the only dis- 
cussion of this preexisting authority occurred during the 
hearings where Chairman Dixon of the Federal Trade 
Commission testified, and where he explained that the 


465 Stat. 175 (1951), 15 US.C. 69 et seg. See H.R. Rep. No. 
546, 82d Cong., 1st Sess. 3 (1951) ; Hearings on H.R. 2821 Before 
House Committee on Interstate and Foreign Commerce, 82d Cong., 
ist Sess. 12, 21, 37, 160 (1951); H.R. Rep. No. 919, 81st Cong., 
Ist Sess. 2 (1949) ; Hearings on H.R. 97, 3755 and 4292 Before a 
Subcommittee of House Committee on Interstate and Foreign Com- 
merce, 81st Cong., 1st Sess. 38-40, 55-56, 152 (1949) ; Hearings on 
H.R. 5187 Before a Subcommittee of the Senate Committee on Inter- 
state and Foreign Commerce, 81st Cong., 1st Sess. 32, 34 (1949) ; 
H.R. Rep. No. 2004, 80th Cong., 2d Sess. 2 (1948) ; Hearings on 
H.R. 3734 Before House Committee on Interstate and Foreign 
Commerce, 80th Cong., 2a Sess. 50-51 (1948). 


5567 Stat. 111 (1953), 15 U.S.C. 1191 et seq. See H.R. Rep. No. 
425, 88d Cong., 1st Sess. 4, 6, 11, 17-18 (1958); S. Rep. No. 400, 
82d Cong., 1st Sess. 11, 18 (1953) ; S. Rep. No. 1869, 82 Cong., 1st 
Sess. 4 (1952). 


3672 Stat. 1717 (1958), 15 U.S.C. 70 et seg. See S. Rep. No. 
1658, 85th Cong., 2d Sess. 1 (1958). 
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Commission already had such authority over transactions 
in commerce, including transactions in the District of 
Columbia, but that the proposed legislation would ex- 
pand the Commission’s jurisdiction to credit transactions 
in intrastate commerce. (See the Appendix to this brief 
for pertinent excerpts.) 


IV. The Commission’s finding that NYJC unfairly and 
deceptively represented that it offered “easy credit” is 
supported by substantial evidence 


NYJC’s repeated representation that it offers easy 
credit must be evaluated in the overall context in which 
it is made with due consideration to the class of persons 
with whom NYJC deals. 

NYJC is located in a low-income market area where 
the system of merchandising is designed to appeal to 
low-income consumers, 7.¢., those whose incomes are 
barely sufficient to fulfill their minimal needs.” The 
customers normally do not qualify for credit in other 
than this type store; they have often recently emigrated 
from the South or from rural areas. They suffer a low 
status of life; are usually immobile economically, edu- 
eationally, and socially; and normally require personal- 
ized service or treatment from the merchants with whom 
they deal (Tr. 425, 430, 432-33, 439-40). Most of 
NYJC’s customers are negroes ** who live in the District 
(Tr. 348). Among others, NYJC’s advertisements for 
“easy credit” are directed to those who have never had 
credit (Tr. 160, and see CX 52, 54, 55, 123), and there- 
fore are particularly naive in credit matters. 

It is to this class of customers that “Mr. Tash,” the 
petitioner, over the radio (WOOK and WUST), in news- 
paper advertisements (Washington Daily News), by 


5? As might be expected, NYJC’s customers hold extremely low- 
paying jobs, have no bank accounts or charge accounts and do not 
own their own homes (see App. A to Op.; and CX 2, 20, 30, 36, 
41, 46, 61, 64, 65). 


88 NYJC records the customer’s race on his credit application 
form (Tr. 404; CX 2, 16, 20, 36, 41, 61, 64). 
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mail and by hand-outs in front of the store, repeatedly 
represents himself as a “grand gentleman” who “wants 
everybody to have the good things of life’? who “gives 
credit to everybody,” “whether you have never had credit, 
lost your credit, even if others have turned you down,” 
who “appreciates your business” and who states, “If 
you'll take a chance on romance, Yl take a chance on 
you”; “I’ll help you enjoy the good things of life.” 

Apparently because “Mr. Tash” is such a “grand 
gentleman” who is so concerned with the welfare and 
well-being of his fellow man, he repeatedly emphasizes 
that he offers “easy credit” with low down payment (or 
no down payment) with “easy credit terms,” “budget 
terms to suit,” and “a long time to pay.” And he does 
so in conjunction with representations of “low discount 
prices,” “low economy prices,” “outstanding values” and 
items that are “low low priced.” “Be thrifty” and “pro- 
tect your pocketbook,” says “Mr. Tash.” (Tr. 180, 182- 
84, 354, 400-01; CX 52, 58, 54, 55, 56, 128). 

“Mr. Tash” confirms his concern that everybody be 
able to take advantage of NYJC’s “easy credit” by sta- 
tioning an employee in front of the store to pass out 
New York Jewelry Credit Cards to passersby. This card 
“Certifies the Bearer is an AAA-1 Preferred Customer.” 
It offers “Instant Credit. No Money Down. Make Your 
Own Terms,” and states, “This eard certifies that you 
have a preferred credit rating and attests to your char- 
acter excellence” (CX 123; Tr. 180, 184, 400-01). Peti- 
tioner further demonstrates his benevolence by offering a 
free gift and free eye examination to anyone who will 
come into his store (Tr. 103-04, 180, 312-15, 364; CX 
3, 5, 6, 7, 8, 9, 123). 

In analyzing whether NYJC’s representation of easy 
credit, under the circumstances recounted and to the 
class of customers involved, was unfair and deceptive, 
the Commission (Op. 8) recognized its responsibility to 
protect the most credulous, gullible and unsuspecting 
(see supra, p. 16). It found that NYJC’s customers, 
who could not afford to pay cash for the type merchan- 
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dise sold by NYJC, would think only in terms of credit, 
equating price with credit and assuming that one offer- 
ing “easy credit” would not charge substantially more 
than trade area prices.** This was deemed particularly 
true since “Mr. Tash” represented himself as their friend 
and benefactor who was going to assure that they got 
all the good things in life at bargain or discount prices, 
as well as on easy credit. To these people, “easy credit” 
would not mean merely that credit was easily available; 
it would mean that the credit would be easy for them in 
all aspects, including the eredit terms imposed and their 
ability to handle the amount of credit extended without 
running the risk of lawsuits, including garnishments, 
under an exceedingly harsh and rigorous collection pol- 
icy (Op. 31-33, 39-40, 40-44). 

The Commission’s analysis of the misrepresentation 
involved has not been challenged by petitioner, although 
he does assert (Br. 29-33) that the complaint was in- 
sufficient to inform him of what was alleged and that the 
Commission decided issues not raised in the complaint. 
The lack of basis for these assertions is demonstrated 
infra, pp. 55-58. 

The Commission’s findings (1) that NYJC does 
charge considerably more than trade area prices and 
does superimpose upon these prices credit terms which 
are themselves harsh and bewildering, and (2) that 
NYJC does burden its customers with heavy financial 
obligations without regard to their capacity to handle 
such obligations, and then follows a rigorous collection 
policy which subjects an unusually high percentage of its 
customers to lawsuits including garnishments, is clearly 
supported by substantial evidence. 


5° This is equally true when Mr. Tash “offers nationally ad- 
vertised merchandise on ‘ee-asy’ credit” and names nationally ad- 
vertised brands, including Bulova (CX 54). The customer is en- 
titled to expect that he will not be charged more than nationally 
advertised prices for the nationally advertised brands. 
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A. The Commission's findings that NYJC charges con- 
siderably more than trade area prices and that its 
credit terms are harsh and unclear is supported by 
substantial evidence 


As already demonstrated (supra, pp. 23-24), NYJC’s 
prices for eyeglasses are at least twice as high as pre 
vailing trade area prices. Since eyeglass sales account 
for about 20% of NYJC’s total sales (Tr. 136-37), this 
in itself shows that a substantial number of sales are 
made at prices much higher than prevailing trade area 
prices and is persuasive evidence of NYJC’s overall pric- 
ing practices in this regard. 

‘An even larger category is that of watches, which 
account for about 40% of total sales. Representative of 
NYJC’s pricing practices relative to watches is its pric- 
ing of Bulova watches. 

Bulova watches arrive ticketed with suggested retail 
prices. NYJC, however, replaces these tickets with its 
own tickets bearing higher prices (Tr. 331-32, 334). All 
tickets placed on merchandise by NYJC bear a letter 
code which shows NYJC’s cost as well as its retail sell- 
ing price (Tr. 161-62, 172-73, 381). Merchandise is 
actually sold at ticketed prices (Tr. 174). 

An invoice (CX 58) covering NYJC’s purchase of a 
number of watches from Bulova had a handwritten nota- 
tion pertaining to each style watch showing the cost let- 
ter code followed by a price.” Since the cost letter code 
and the retail price are the precise items NYJC places 
on the price ticket affixed to each item, the Commission 
(Op. 35) found that the handwritten prices on CX 58 
were NYJC’s retail prices for the individual watches. 
Stipulated testimony (CX 13, 14 and 15) establishes the 
retail selling prices of major jewelry retailers in the 
area for the identical watches. The following table 
shows, for each style Bulova watch purchased by NYJC, 


6oMr. Ullman, NYJC’s manager, confirmed that, with the excep- 
tion of one digit on one item, the letter codes accurately reflected 
the cost shown on the invoice (Tr. 166). 
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its unit cost®! and NYJC’s retail price as shown on the 
invoice, as well as the selling price of the other area 
merchants. 

Michael’s Kent Kay 
Unit Jeweler’s Jeweler’s Jeweler’s NYJC’s 


Cost of Selling Selling Selling Selling 
Watch Price Price Price * Price 


Den ce 
$24.95 $49.95 $49.95 $149.50 
15.95 $29.50 29.95 125.00 
17.95 35.95 125.00 
27.95 59.95 59.95 149.50 
17.95 35.95 35.95 35.95 125.00 
17.95 35.95 35.95 125.00 
16.95 39.95 27.95 125.00 
18.95 49.95 49.95 35.95 125.00 


i 


As demonstrated by this table, the trade area markup 
approximated 100%, whereas NYJC’s prices averaged 7 
times cost. 

Petitioner (Br. 56-59) objects to the Commission’s 
finding that the handwritten prices on CX 58 were 
NYJC’s selling prices on the grounds that this and two 
other invoices (CX 57 and 59) were the only ones found 
in its files with such price notations; that Mr. Ullman 
testified it was not NYJC’s practice to make such nota- 
tions; and that he could not explain what they meant. 
The Commission, however, was justified in holding that 
the writings reflected retail selling prices, since Mr. Ull- 
man did confirm that the coded cost prices were accurate, 
and such codes and retail prices are what NYJC places 
on it tickets attached to the merchandise (Tr. 161-62, 


61 It may be assumed that the cost to NYJC and its competitors 
are substantially the same. 


st This jeweler is located on the same block of 7th Street as is 
NYJC (CX 14). 


63 This company has a chain of ten branch stores throughout 
the Washington metropolitan area, with five in the District includ- 
ing one on 7th Street only a block away from NYJC (CX 15). 
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166, 172-73, 331)°* Myr. Ullman’s denials that these 
were the retail prices can hardly be given much credence 
since it was his responsibility to set all retail prices (Tr. 
161, 165, 335, 614-15), but he was unable to estimate 
the retail prices on any item listed on CX 57, 58 or 59 
even though he had in hand the invoices showing the 
cost of each item (Tr. 169, 171-78, 329-30, 332-34). 

Further, Mr. Howard Epstein, one of the Commission’s 
complaint counsel, testified that he arranged with Tash- 
of’s counsel to visit NYJC on July 8, 1966, for the pur- 
pose of securing information as to petitioner’s business 
practices, including documentation; that on July 8, he 
came to the store with Mr. Walter Gross, the Commis- 
sion’s other complaint counsel; that petitioner Tashof di- 
rected him to Mr. Ullman, describing him as his General 
Manager, responsible for day-to-day operations who 
would be able to furnish the requested information; that 
‘Mr. Tashof stated he was physically incapacitated and 
so preferred that Mr. Epstein and Mr. Gross talk to Mr. 
Ullman. Mr. Epstein testified that, in the presence of 
Mr. Tashof, Mr. Gross and Mr. Ullman, he requested to 
examine invoices covering NYJC purchases; that, still 
in the presence of all these people, he skimmed through 
invoices kept in a metal cabinet and, among others, re- 
moved CX 57, 58 and 59; and that Mr. Ullman told him 
that the handwritten notations on those exhibits were 
the retail prices at which NYJC sold the merchandise 
(Tr. 627-30, 634-36). 

Mr. Ullman’s statements constitute admissions against 
petitioner Tashof (1) because he was the general repre- 
sentative of Mr. Tashof’s business with broad managerial 
responsibilities (see supra, Pp. 9), and (2) because Mr. 


6s Further, not all NYJC employees knew the code (Tr. 167). 


6s]t is inconceivable that NYJC did not have some sort of a 
pricing policy, particularly on nationally advertised merchandise 
such as Bulova watches, based on which Mr. Ullman could have esti- 
mated retail prices. Indeed, Mr. Ullman conceded that he is to some 
extent responsible for NYJC’s retail pricing policies (Tr. 185). 


66 “The rule is well settled which permits the receipt of admissions 
made by an agent of a party when the agent’s powers are broad 
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Tashof had specifically referred Commission counsel to 
Mr. Ullman for the information they sought. Peti- 
tioner (Br. 60) asserts that it was improper for counsel 
in support of the complaint to testify to the effect that 
the penned notes on CX 57, 58 and 59 were NYJC’s 
retail prices. It is well settled, however, that the attor- 
ney of a party is qualified to testify as a witness. 
Further supporting the Commission’s conclusion as to 
the meaning of the handwritten notes on CX 57, 58 and 
59 is Mr. Ullman’s vague testimony that when Commis- 
sion counsel visited NYJC, they did discuss with him 
the various NYJC invoices selected, they may have asked 
him what the handwritten figures on CX 57 were and 
they may have conversed concerning the notations on all 
three exhibits (Tr. 325-27, 410). At no time did he 
deny that he told Commission counsel that these figures 


enough to constitute him the general representative of the principal 
with broad managerial responsibilities.” Moran v. Pittsburgh-Des 
Moines Steel Co., 183 F.2d 467, 472 (8d Cir. 1950); Dotson v. 
Pennsylvania R.R. Co., 142 F. Supp. 509, 510 (W.D. Pa. 1956). And 
see Northern Oil Co. v. Socony Mobil Oil Co., 368 F.2d 384, 388 
(2d Cir. 1966). 


67 Where a party refers another to a third party for information, 
the first party is bound by any admissions made. General Finance, 
Inc. V. Stratford, 71 App. D.C. 343, 109 F.2d 843 (1940) ; Burwell 
v. Crist, 373 F.2d 78, 80-81 (3d Cir. 1967). And see Flintkote Com- 
pany V. Lysfjord, 246 F.2d 368, 383 (9th Cir. 1957) ; United States 
v. United Shoe Machinery Corp., 89 F. Supp. 349, 353 (D. Mass. 
1950). 


68 As stated in French v. Hall, 119 U.S. 152, 154-55 (1886) : 
“There is nothing in the policy of the law, as there is no positive 
enactment, which hinders the attorney of a party prosecuting or 
defending in a civil action from testifying at the call of his client. 
In some cases it may be unseemly, especially if counsel is in a 
position to comment on his own testimony, and the practice, there- 
fore, may very properly be discouraged; but there are cases also, in 
which it may be quite important, if not necessary, that the testimony 
should be admitted to prevent injustice or redress wrong.” This 
clearly is such a case. And see United States v. Fiorillo, 376 F.2d 
180, 185 (2d Cir. 1967); United States v. Alu, 246 F.2d 29, 33-34 
(2d Cir. 1957); Alexander v. Watson, 128 F.2d 627, 682 (4th Cir. 
1942) ; Christensen v. United States, 90 F.2d 152, 154-55 (7th Cir. 
1937). 
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did represent NYJC’s retail prices. And, as stated by 
the Commission (Op. 37), “The inference that these 
were selling prices is certainly enhanced by [NYJC’s] 
complete failure to offer any contradictory evidence 
whatsoever.” 

Still additional evidence that NYJC sold Bulova 
watches for about seven times cost is the sale of a 
Bulova watch to one Roland Taylor for $295 (Tr. 577, 
587; CX 9, 22). Invoices representing NYJC’s receipt 
of watches from November 1965 to April 1966 show 
that the most NYJC paid for any Bulova watch during 
that period was $39.95 (CX 58, RX 1, 3, 4, 6, 7, 8, 9, 
10)” Even assuming that the watch sold to Mr. Taylor 
was the most expensive handled by NYJC, this demon- 
strates that the watch was sold at seven times cost.” 

Petitioner (Br. 60-68) pelabors the admitted fact that 
the watch turned over by Mr. Taylor to Commission 
counsel and introduced by him into evidence as the watch 
Mr. Taylor purchased from NYJC for $295 was in fact 


a different watch his wife got back from the pawnbroker 
where the $295 watch had been pawned for $10 (see Tr. 
577-85, 587-89).7 But this does not alter the fact, as 


6? They show that NYJC purchased 6 Bulova watches at $14.95, 
5 at $15.95, 8 at $16.95, 21 at $17.95, 4 at $18.95, 2 at $19.95, 3 at 
$20.95, 2 at $21.95, 3 at $22,95, 1 at $23.95, 2 at $24.95, 2 at $25.95, 
3 at $26.95, 2 at $27.95, 3 at $28.95, 2 at $30.95, 2 at $32.95, 4 at 
$37.95 and 2 at $39.95. 


71 Counsel for NYJC, both on the record (Tr. 515) and in peti- 
tioner’s brief (Br. 66, n. 7), expressed his confidence in the good 
faith of Commission counsel in this matter. 
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shown by NYJC’s own conditional sales contract, that 
it sold a watch to Mr. Taylor for $295 (CX 22) and that 
the most it paid for Bulova watches was $39.95. 

Still another and conclusive consideration is the fact 
that NYJC’s 1965 gross sales were $355,379.84 (Tr. 
362) of which $310,529.25 was gross profit (CX 124, 
in camera). These figures, therefore, both support the 
writing on CX 57, 58, 59 to the effect that NYJC did sell 
Bulova watches at more than seven times cost and con- 
stitute independent proof that it was NYJC’s general 
pricing practice and policy to sell its products overall at 
almost eight times cost, a markup many times greater 
than that of its competitors’.* 

In addition to finding that NYJC’s prices for eye 
glasses and Bulova watches greatly exceeded those 
charged by its competitors for like merchandise, the 
Commission (Op. 36-38) also considered, but only as a 
matter of cumulative significance, evidence supporting 
the same conclusion with respect to NYJC’s prices on 
its “Lord Tash” line of watches ™* and on its cookware, 
toaster, iron, clock radio and stereo items. 

The “Lord Tash” watch sold for $89.95 (CX 4, 19). 
The record includes invoices covering NYJC’s purchase 


72 This is the only year for which complete figures were furnished. 
Gross sales for 1964 were $271,338.08 (Tr. 363). 


73 See the undisputed evidence (supra, pp. 45-46) that NYJC’s 
competitors sold Bulova watches at 100% profit. 


74 Petitioner has not mentioned this matter in his brief. He has, 
however, argued extensively (Br. 69-78) that the selling price of a 
particular lot of transistor radios was lower than the price sought 
to be established by complaint counsel. The Commission, however, 
made no findings on this matter “since in our view a resolution of 
this factual issue is not material to our findings in this case” (Op. 
38). Even if petitioner were correct in his assertion as to the prices 
at which these particular items were offered and sold, he still oper- 
ated under an overall high pricing policy under which he realized 
$310,529 gross profits on $355,379 gross sales. Even Mr. Ullman 
testified that these radios were advertised at a special low price as 
a promotion to stimulate traffic (Tr. 546, 615). This would place 
the radios in a comparable position to the free gifts that NYJC 
gives to induce people to enter its store (see supra, p. 43). 
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of some 160 non-Bulova watches over a representative 
nine-month period (CX 60; RX 12, 18, 16, 17, 18, 19, 
20). NYJC paid under $13 for all but 11 of these 
watches and the most it paid was $17.95. It may reason- 
ably be assumed that NYJC’s “Lord Tash” housebrand 
is reflected by one of these non-Bulova watches.” 

NYJC’s high markup policy on the other items noted 
by the Commission is reflected by the handwritten retail 
price indications on CX 57 and 59% (see supra, pp. 46- 
49, for discussion of reliability of such evidence). 

In addition to its unconscionably high prices, NYJC 
saddles its customers with undisclosed, bewildering and 
extremely harsh finance charges and terms. (See supra, 
pp. 28-35.)** This cannot be called “easy credit.” 


78 Seventy six of the watches were purchased by NYJC for $5 or 
less and 106 were purchased for under $10. The highest price, 3 
watches at $17.95 each, was paid to Belforte Watch Company. Mr. 
Ullman testified that “Lord Tash” watches were secured from vari- 
ous sources including a firm named “Schwartz” (Tr. 318). RX 12 
shows the purchase of six watches at $11.50 each from “A. Schwarcz 
& Son.” 


76 The following shows the type product in question, its unit cost 
to NYJC and NYJC’s selling price, in that order, a8 reflected by 
CX 57 and 59: Toaster, $5.49 —$49.50 5 Toaster, $6.77—$59.50 ; 
Iron, $4.99—$24.75; Iron, $6.07—$49.50; Cookware, $6.47—$69.50 5 
Cookware, $7.97—$79.50; Cookware, $14.07—$59.50; Dormeyer 
Mixer, $26.50—$99.50; Clock Radio, $23.45—$99.50; Stereo, $87.10 
—$197; Stereo, $50.75—$250; Stereo, 718.25—$295; Clock Radio, 
$18.05—$89.50. 


77 In addition to the undisclosed, harsh and bewildering finance 
charges, the following provisions are included, among others, in 
one or more of NYJC’s conditional sale credit contract forms. The 

i an extra $1 for every payment 5 days late. He 
ey fees. If he defaults on 
without notice, declare the 


due. In the event of 
NYJC may consider al 


letter, $2 for 
expense incurred in ob’ 
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B. The Commission’s findings that NYJC burdens its 
customers with heavy financial obligations, without 
regard to their ability to handle such obligations, 
and then follows a rigorous collection policy which 
subjects an unusually high percentage of them to 
lawsuits is supported by substantial evidence ™* 


NYJC offers “credit to everybody. If you have never 
had credit, lost your credit, even if others have turned 
you down” (CX 52, 54, 55, 123) ; and it makes this offer 
to passers-by, giving them a NYJC “Credit Card” which 
“Certifies the Bearer is an AAA-1 Preferred Customer. 
Instant Credit * * *” and further “Certifies * * * [that 
the bearer] has a preferred credit rating and attests to 
{his] character excellence” (CX 123). 

Edward Garretson, a qualified credit expert (Tr. 443- 
47), examined numerous eredit application forms on 
which NYJC had extended credit. He testified that he 
either would have rejected the applications or that there 
was insufficient information upon which a determination 


ployment and $5 anytime NYJC finds it necessary to send a personal 
representative to see the party in regard to payment of the account. 
The purchaser also must pay all costs in the event suit is incurred, 
regardless of whether judgment is secured (CX 1, 17, 47). 

None of these terms are disclosed when NYJC offers its “easy 
credit.” 


78 Petitioner’s brief does not challenge these findings, but does 
assert (Br. 29-33) that he was not placed on notice that this was in 
issue. See infra, pp. 55-58 for demonstration of lack of basis for 
this assertion. 


29 Mr. Garretson is Vice President and General Manager of the 
Credit Bureau, Inc. of Washington, D.C. He is a member of the 
Associated Credit Bureaus of America, is on the legislative com- 
mittee for that association and is on the research committee for the 
Northern Credit Bureau. He is Secretary of the Retail Credit 
Association of Metropolitan Washington, an educational association 
that trains credit personnel. He has written articles and lectured 
and taught in this field around the country for over ten years. He 
holds a BS degree from Rutgers in Business Management, has a 
certificate for work in credit management following four years of 
summer courses at Princeton, and has taken other credit collection 
and training courses for the various firms in the credit field he 
has worked for over the years. 
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to extend credit could have been based (Tr. 454-59, 461- 
62). 

There is one criterion on extending credit, however, 
on which NYJC is not lax; and this has to do with gar- 
nishments. It maintains a current list of all garnish- 
ments that have been filed by all creditors in the District 
of Columbia and checks all applicants for eredit against 
this list (Tr. 184, 367, 412) 21 Once the applicant has 
qualified on this score, NYJC burdens him with financial 
obligations without regard to his ability to handle them. 
The following examples are most revealing. 

Ronald Taylor, an elevator operator earning $60 a 
week to support himself, his wife and child, was told he 
needed three pairs of glasses—one for television, one for 

pair of bifocals. He was charged $59.50 
ce charges. Two months later, 

$213.30, NYJC sold 

i $24.95, 


Mr. Taylor owed 

wages. Three months later, when in 

Mr. Taylor pawned the “$995 watch” for $10 (Tr. 577, 
580, 584, 587; CX 9, 21). 

Preston White, who earned $79.50 gross every two 
weeks at the Pentagon eafeteria, was sold a watch for 
$59.50 while he already had a $134.65 outstanding bal- 
ance (Tr. 102-06; CX 1). 

Walter Whitfield, while earning $56 per week gross 
as the sole income to support his wife and four children, 
was sold a watch for $89.50 ($101.63 on the contract) 
by an NYJC outside salesman who approached him during 
his lunch break, and obtained no information other than 


80 Note that Mr. Garretson’s testimony was cut short after the 
examiner agreed with counsel for NYJ' C that his testimony was be- 
coming cumulative (Tr. 462). 


81 NYJC maintains a thermofax machine in the Clerk’s office of the 
D.C. Court of General Sessions and copies each day’s list of garn- 
ishments (Tr. 412). 
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how long Mr. Whitfield was employed at his present job 
(CX 4, 19). 

Synithia Washington, a 19 year old waitress at a Gov- 
ernment Services cafeteria, earned $1.25 an hour and 
was sold a pair of glasses for $59.50 ($70.15 total) that 
she did not want and a wedding band set for $150. 
With an existing account of $91.15 and the more recent 
purchases plus carrying charges, this girl who earned but 
$1.25 an hour was saddled with a $342.80 debt (CX 5, 
42, 43, 44). 

Johnnie Johnson, a 20 year old truck driver earning 
$75 a week, purchased a pair of wedding rings for $125 
and two pairs of glasses for $47 (one prescription for 
$29.50 and one pair of sunglasses for $17.50). A week 
later he purchased a watch for $50 (CX 6, 46, 47). 

John Freeman earned $72 a week as a stock boy in 
a grocery store. He was sold a ring for $79.50 and a 
pair of glasses for $59.50 that he did not want. On the 
contracts, the glasses were valued at $71.50 and the ring 
at $87.40 for a total obligation of $158.90 (CX 7, 36, 
87, 38). 

Mrs. Minnie Fitzgerald worked as a counter girl in 
a drugstore for $85 every two weeks. She was the sole 
support of herself and five children. She was told she 
required sunglasses and glasses for reading. She was 
charged $59.50 for each pair plus $21.42 carrying 
charges. After paying $5 down she had a credit obliga- 
tion of $135.42 (CX 8, 31) for glasses containing the 
weakest possible lenses that could be put into a pair 


s2 After securing a free eye examination, Miss Washington was 
asked to select a frame. She said she didn’t want any, but after 
being kidded, chose a pair she liked. The finished glasses were pre- 
sented to her before she left the store. When she said she didn’t 
want them, she was told they had been made up for her and they 
could not be sold to anyone else (CX 5). 


83 After receiving a free eye examination and while looking at 
other merchandise, Mr. Freeman was told his glasses would be ready 
in a few minutes. He said he did not want any glasses, but was 
told he had to take them as they were made to fit him and could 
not be sold to anyone else (CX 7). 
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of frames. There are none ground weaker in stock 
lenses.** This reflects on the necessity of burdening Mrs. 
Fitzgerald with a $135.42 eredit obligation for two pairs 
of glasses. 

Arthur Pratt earned $97 biweekly. His wife worked 
as a domestic two days a week, At the time he had an 
outstanding balance of $106.06, he was sold a pair of 
glasses and two watches for a total of $119, and thus 
became obligated to NYJC to the extent of $225.06 plus 
finance charges (CX 64, 65, 69). 

While NYJC readily burdens all applicants who have 
jobs and whose wages are not being garnisheed with ex- 
tensive financial obligations, it counters this practice 
with a very rigorous collection policy. With some 5,000 
accounts sold each year (Tr. 520), NYJC sued 1,178 cus- 
tomers in 1964, 1,631 customers in 1965 and 707 cus- 
tomers in 1966. From January 1966 through February 
1967, it filed 411 garnishment proceedings * (Tr. 483- 
86). Thus in 1965, NYJC sued 32% of its current ac- 
counts. Whatever NYJC’s credit policies may constitute 
they do not amount to “easy credit.” 


V. The complaint reasonably placed petitioner on notice 
that his representations as to “easy credit” were 
alleged to be false, misleading, deceptive and unfair in 
the respects ultimately found by the Commission 


Petitioner (Br. 29-33) asserts that Caragraphs Seven 
and Eight of the Commission’s complaint (complaint 
3-4) failed reasonably to apprise him with what was 
charged; that, in any event, the crux of the charge was 


% This was testified to by Dr. Ephraim, the President of the 
Board of Examiners of Optometry in the District of Columbia and 
Vice President of the District of Columbia Optometric Society 
(Tr. 246). 


8s During the same 14-month period the C & P Telephone Com- 
pany filed 91 garnishments; the Hecht Company filed 217; Kay 
Jewelry (with 10 branch stores in the area) filed 202; and Reliable 
Stores Corp. (which includes The Hub and Kent Jewelers among 
others) filed 305 (Tr. 486-87). All of these undoubtedly had many 
more accounts than NYJC. 
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simply that his prices were unconscionably high by 
greatly exceeding those charged by other sellers in the 
same trade area for similar merchandise; and that the 
Commission interjected a new theory into the case when 
it analyzed Paragraphs Seven and Bight as follows (Op. 


29-30) : 


As we read these paragraphs they contain 2 
number of interrelated allegations dealing with sev- 
eral aspects of one basic problem—the deceptive use 
of credit—and specifying two respects in which 
[petitioner’s] credit is not “easy” —because its cash 
prices are unconscionably high or greatly in excess 
of other prices in the trade area; and because [peti- 
tioner], after giving the appearance of dealing quite 
leniently with credit customers, rigidly enforces its 
credit rights against customers who have been lured 
into their contractual arrangements by [petition- 
er’s] “easy credit” marketing practices.” 


Petitioner’s contentions are demonstrated to be base- 
less by a reading of Paragraphs Seven and Eight (com- 
plaint 3-4). Paragraph Seven (1) relates the manner 
in which petitioner lures potential customers into his 
store and gains their confidence by offers of free gifts 
and free eye examinations, and then, after first ascer- 
taining that the recipients have jobs so that garnish- 
ments can be secured, represents that the recipients’ 
credit is good and they can purchase anything in the 
store on “easy credit.” Paragraph Seven (2) then spe- 
cifically alleges: 

Without determining his customers’ financial ability 
to pay or their credit rating [petitioner] sells mer- 
chandise to them on “easy credit terms” at uncon- 
scionably high prices that greatly exceed the prices 
charged for like or similar merchandise by other 
retail establishments in the same trade area whether 
sold on credit or for cash. 


%6 See supra, pp. 42-55, for analysis of how petitioner violated 
Section 5 as charged in these paragraphs of the complaint. 
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Paragraph Eight alleges that by means of the acts and 
practices set forth in Paragraph Seven, and other similar 
acts and practices, petitioner induced uninformed and 
low-income members of the public: 


* * * to purchase merchandise on credit terms that, 
contrary to [petitioner’s] representations, are not 
easy because of the fact that the prices charged by 
[petitioner] for such merchandise are unconscion- 
ably high and greatly in excess of the reasonable or 
fair market value of such merchandise. 


Paragraph Hight also alleges: 


[Petitioner] extends credit to such customers 
without determinnig their credit rating or their fi- 
nancial ability to meet their payments. As a result 
many of such customers are unable to make their 
credit payments whereupon [petitioner] seeks, and 
often with success, to obtain garnishments against 
their wages. 


There is, therefore, no merit to petitioner’s attempt to 
fault Paragraphs Seven and Eight of the complaint, par- 
ticularly in light of the well-established principle that 
administrative complaints need not meet the relatively 
strict standards required in court proceedings. A. E. 
Staley Mfg. Co. v. Federal Trade Commission, 185 F.2d 
453, 454 (7th Cir. 1943). As stated in Armand Co. v. 
Federal Trade Commission, 84 F.2d 978, 974-75 (2d 
Cir. 1986), cert. denied, 299 U.S. 597: 


At least in a contested case there must be an en- 
tire abandonment of the very substance of the dis- 
pute to which the defendant was summoned, and the 
substitution of another which he could not have an- 
ticipated, and which he had no opportunity to meet. 


Here there clearly was no such variance between the 
complaint and the Commission’s opinion. See J. B. Wil- 
liams Co. v. Federal Trade Commission, 381 F.2d 884, 
888 (6th Cir. 1967); Federated Nationwide Wholesalers 
Service v. Federal Trade Commission, 398 F.2d 253, 258 
(2a Cir. 1968) ; Continental Wax Co. v. Federal Trade 
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Commission, 330 F.2d 475, 479 (2d Cir. 1964) ; Colgate- 
Palmolive Co. v. Federal Trade Commission, 310 F.2d 
89, 91-92 (1st Cir. 1962) oe 


VI. The Commission’s choice of order to cease and desist 
is within its allowable discretion 


Petitioner’s overall objections to the Commission’s 
choice of remedy (Br. 79-84) are completely refuted by 
the following well-established principles relating to Com- 
mission orders to cease and desist. 

“The Commission has wide discretion in its choice of 
a remedy deemed adequate to cope with the unlawful 
practices.” Jacob Siegel Co. v. Federal Trade Commis- 
sion, 327 U.S. 608, 611 (1946). It “must be allowed 
effectively to close all roads to the prohibited goal, so 
that its order may not be by-passed with impunity,” 
Federal Trade Commission v. Ruberoid Co., 348 U.S. 
470, 473 (1952), for “those caught violating the Act 
must expect some fencing in.” Federal Trade Commis- 
sion v. National Lead Co., 352 U.S. 419, 481 (1957). 
The Commission’s determination of the required scope 
of an order will not be disturbed unless the order has no 
reasonable relation to the unlawful practices found. 
Jacob Siegel Co. v. Federal Trade Commission, supra; 
accord, Federal Trade Commission v. Mandel Bros., 359 
U.S. 385, 392-93 (1959). 

Many of petitioner’s objections, including the conten- 
tion that the Commission has no jurisdiction under the 
general provisions of Section 5 of the Federal Trade 
Commision Act to require affirmative disclosure of credit 
terms (Br. 81-83) ,** are merely restatements of petition- 


87 Petitioner’s reliance (Br. 32-33) upon Rodale Press, Ine. V. 
Federal Trade Commission, —— App. D.C. ——, 407 F.2d 1252 
(1968), is completely misplaced. In that case, this Court held that 
the theory of the complaint differed from the theory upon which 
the Commission ultimately sustained the complaint (407 F.2d at pp. 
1255-57). Here, there is no such variance. 


8 See supra, pp. 36-42, for discussion of the Commission’s au- 
thority to act with regard to the failure to make adequate 
disclosure of credit terms. 
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er’s arguments relative to the merits of the Commission’s 
findings of violation. These contentions have been fully 
disposed of in the previous portions of this brief and 
need not be reiterated here. 

With respect to credit information, the further con- 
tention is made (Br. 81-84) that, in any event, the Com- 
mission’s order must be limited to the requirements of 
the Truth in Lending Act and Regulation Z issued there- 
under by the Federal Reserve Board. This contention, 
however, misconceives the nature of the instant case. 
The Commission has not found Tashof to be in violation 
of law for failure to make the disclosures required by the 
Truth in Lending Act. To the contrary, it found that 
his credit sales were unfair, misleading and deceptive 
under the general provisions of the Federal Trade Com- 
mission Act because he failed to make disclosures deemed 
necessary under the circumstances developed in the rec- 
ord of this case. Correspondingly, in drafting an appro- 
priate order, the Commission was not limited to the spe- 
cific affirmative disclosures required under the Truth in 
Lending Act, but was required to exercise its judgment 
to provide adequate protection for the particularly un- 
sophisticated, naive and gullible customers of NYJC un- 
der the particular circumstances demonstrated in this 
case. 

Clearly the Truth in Lending Act, which was adopted 
to afford protection to recipients of credit by imposing 
certain minimum affirmative disclosure requirements, 
should not be construed to limit the Commission’s au- 
thority to draft orders relevant and appropriate to the 
facts of a particular case. Lesser requirements under 


89 The Commission, of course, considered the requirements of the 
Truth in Lending Act and in large part drafted its order to conform 
with that Act. See Paragraphs 4, 5 and 6 (Order, pp. 3-5). And it 
stated that: 


For purposes of paragraph 4-6 of this order, the definition of 
the term “finance charge” and computation of the annual 
percentage rate js to be determined under [§ 106 and § 107 of] 
Public Law 90-321, the “Truth in Lending Act,” and the regu- 
lations promulgated thereunder. 
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a particular statute dealing with the same subject mat- 
ter do not limit the authority of the Commission to pro- 
tect consumers under the general provisions of the Fed- 
eral Trade Commission Act. W.M.R. Watch Case Corp. 
y. Federal Trade Commission, 120 App. D.C. 20, 22-23; 
343 F.2d 302, 304-05 (1965), cert. denied, 381 U.S. 936; 
Baldwin Bracelet Corp. v- Federal Trade Commission, 
117 App. D.C. 85, 86-87; 325 F.2d 1012, 1013-14 (1963). 
See also Decker Vv. Federal Trade Commission, 85 App. 
D.C. 137; 176 F.2d 461 (1949), cert. denied, 338 U.S. 
878; L. Heller & Son, Inc. v. Federal Trade Commission, 
191 F.2d 954, 956-57 (7th Cir. 1951). 

In any event, as conceded by petitioner (Br. 82-83), 
the affirmative disclosure requirements of the Commis- 
sion’s order (Paragraphs 4, 5 and 6) are substantially 
the same as those of the Truth in Lending Act. Petitioner 
objects that Paragraph 4(b) of the order requires dis- 
closure of the “time price” (i.e., the sum of the cash price 
and all finance or extra charges less down payment) 
whereas Section 144 of the Truth in Lending Act does 
not include such a requirement. Section 226.8(b) (3) of 
Regulation Z, promulgated in implementation of the 
Truth in Lending Act, however, does impose such a 
requirement.” And the propriety of including such a 
requirement to protect NYJC’s uneducated and unsophis- 
ticated customers is self-evident. 

Petitioner (Br. 83) objects to the fact that the re- 
quirement of Paragraph 6(g) of the order to disclose the 
finance charge as an annual percentage rate has no 
minimum dollar exemption, as does Section 128(a) (7) 


) of Regulation Z (12 CFR 226.8(b) (8)) 

“The number, amount, and due dates or 

he indebtedness and, ex- 

cept i i urity 
interest on a dwelling m: 


provision in Paragrap 
128 of the Truth in Lending Act. It does appea: 
(b) (3) of Regulation Z. 
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of the Truth in Lending Act. This feature of the order 
was carefully considered by the Commission (Op. 50): 


We have also concluded that it is essential that 
the disclosures required to be made in paragraphs 
4 and 6 be made with respect to all credit transac- 
tions. The Consumer Credit Protection Act ex- 
empts certain sales from its disclosure requirements 
(Section 128(a) (7) (A) and (B)). Many of [peti- 
tioner’s] sales have involved finance charges of less 
than $5.00. As Table B attached illustrates, the 
true annual percentage of these finance charges was 
substantial, ranging from 15% to 45% (contracts 
14-20 in Table B). On small purchases with credit 
extending only over a brief period of time, finance 
charges of less than $5 can represent a very sub- 
stantial percentage rate, and customers solicited by 
this [petitioner] must have some idea of how costly 
the credit is which [petitioner] is seemingly so gen- 
erous in extending. Accordingly, we have concluded 
that [petitioner] must make the required disclosures 
with respect to all of its credit transactions. 


Objection is also made (Pet. Br. 83-84) that the order 
requires oral as well as written disclosure, whereas the 
Truth in Lending Act requires only that the apprisal of 
credit terms be in writing. Again this aspect of the or- 
der was determined by the Commission to be appropri- 
ate to the requirements of this case (Op. 49-50) : 


A substantial proportion of [petitioner’s] custom- 
ers lack sophistication and education (see Appendix 
A to this opinion). It is unlikely that many of 
them could read and clearly understand all of these 
terms as they are contained in the written contract. 
Therefore in our judgment it is essential that [peti- 
tioner] be required to make these disclosures orally 
to its customers at the time when the price or the 
terms of credit are first discussed or referred to 
with the customer.” 


°1 Petitioner expresses fear that the requirement to make oral 
disclosure will subject him to dispute as to whether the information 
was given. But petitioner should not be relieved from dispensing 
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While petitioner fails to develop the contention in the 
argument portion of his brief, his Summary of Argu- 
ment includes the statement (Br. 9) that “to the extent 
that the Commission’s order corresponds with the re- 
quirements of the Truth-in-Lending Act, it is unneces- 
sary.” This argument is nothing but an effort to get 
another bite at the apple. The Truth in Lending Act is 
not self-executing. The Commission would have to pro- 
ceed with respect to a violation of that Act by issuance 
of a new complaint under Section 5 of the Federal Trade 
Commission Act in order to secure a final order to cease 
and desist. Here, where petitioner has flagrantly vio- 
lated the Federal Trade Commission Act, in some re 
spects by activities covered by the Truth in Lending Act, 
there is every reason to secure a final enforceable order 
to cease and desist to protect the public interest as ex- 
peditiously as possible. 

Paragraph 2 of the order requires that Tashof cease 
and desist from representing that any merchandise is 
sold at discount or at a price below that charged by 
others unless he shall have conducted, within 12 months 
of making the representation, “a statistically significant 
survey” of principal retail establishments in the same 
trade area which establishes the truth of the representa- 
tion. Tashof must also retain all documents reflecting 
the manner of conducting the survey and its results for 
at least 24 months after making the representation. Pe- 
titioner (Br. 79-80) objects to this portion of the order, 
claiming that it improperly shifts the burden of proof to 
petitioner in any ensuing action for violation of the 
order, and that the words “a statistically significant 
survey” are not sufficiently precise. 


required information merely because he anticipates a dispute as to 
whether he has done so. If petitioner is really concerned about such 
2 situation, he could have his customers execute written acknowl- 
edgements that they were so orally advised. 


°? Petitioner erroneously states (Br. 79-80) that he would be sub- 
ject to severe “criminal penalties” for violation of the order. To the 
contrary, violators of Commission orders to cease and desist are 
subject to civil penalties. Federal Trade Commission Act, Section 
5(1), 52 Stat. 111, 15 U.S.C. 45(1). 


< 
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There is no merit to these objections. Having found 
that Tashof represented his prices as discount whereas 
in fact he sold at prices considerably higher than those 
of his competitors, the Commission would have been jus- 
tified in prohibiting outright these flagrantly unfair and 
deceptive representations. Instead, the Commission grant- 
ed Tashof leeway to make such representations if they 
should become truthful. And it is not improper to re 
quire Tashof to make this showing in the future. As 
stated in Colgate-Palmolive Co. v. Federal Trade Com- 
mission, 326 F.2d 517, 523 (1st Cir. 1963), reversed on 
other grounds (Commission’s order affirmed in toto), 380 
U.S. 374, petitioner “has misconceived the principle. The 
Commission has allowed it an escape, rather than im- 
posed a burden.” * Cf. Federal Trade Commission Vv. 
Ruberoid Co., 343 U.S. 470, 476 (1952). 

The requirement that Tashof secure the relevant pric- 
ing information by means of “a statistically significant 
survey” of principal retail establishments in his trade 
area is not vague or imprecise, as alleged by petitioner. 


The particular words are used in order to preclude peti- 
tioner from gathering, and then basing pricing claims 
upon, some unmeaningful data. As the Commission ex- 
plained (Op. 45), “This provision does little more than 
crystallize in order form essentially the same duty that 
any retailer has—namely, to be able to support any com- 
parative pricing claims he may make. (See Commission 


5-46, where the Commission 
t. Here the petitioner’s 

mt and bargain were 

e without check- 

stantially 


over cost. Th 

interest required that 

future without regard to 

have evidence of their truth in his files. 

(Op. 46), “We do not believe that we ought 

the public to future deceptive practices by giving [petitioner] free 
rein to make any such claims it wants to without first having 
evidence to support them.” 
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Guides Against Deceptive Pricing, Jan. 8, 1964).” 16 
CFR 233.1, et seg. Petitioner may consult these Guides 
for guidance as to the type of information required. 
Further, Tashof’s contentions are comparable to those 
rejected by this Court in Giant Food Inc. v. Federal 
Trade Commission, 116 App. D.C. 227, 237, 322 
F.2d 977, 987 (1963), cert. dismissed, 376 U.S. 967 
(1967).% There, Giant objected to a requirement that it 
cease and desist using the phrase “manufacturer’s list 
price” unless those are the prices at which the goods are 
“asually and customarily” sold in the trade area. Giant 
asserted that the words “usual and customary” were in- 
definite and that there would be difficulties in determin- 
ing what prices competitors charge. In rejecting the 
contention, this Court adopted the following statement 
from Vanity Fair Paper Mills, Inc. v. Federal Trade 
Commission, 311 F.2d 480, 488 (2d Cir. 1962) : 


The difficulties [petitioner] foresees in determin- 


ing whether it is complying with the order seem 
factitious. The order contains the usual provision 
for the filing of a report of compliance * * * and 
it is scarcely likely that if [petitioner] proposes a 
method of compliance which the Commission accepts, 
and thereafter follows it, the Commission will subse- 
quently and without notice claim a violation entail- 
ing the civil penalties of 15 U.S.C. § [45(1)]. If at 
some future time [petitioner] should desire to change 
to a procedure different from what it originally pro- 
posed, it need not proceed at its peril. The Com- 
mission’s offices will still be open for discussion * * *.°° 


* And see Heavenly Creations, Inc. v. Federal Trade Commis- 
sion, 339 F.2d 7, 9-10 (2d Cir. 1964). 


% Accord, Federal Trade Commission v. Colgate-Palmolive Co., 
380 U.S. 374, 394 (1965). And see Rule 3.61(c) of the Commis- 
sion’s Rules of Practice, 16 CFR 3.61(c). 
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CONCLUSION 


For the foregoing reasons the Commission’s order to 


cease and desist should be affirmed and enforced in its 
entirety.” 


Respectfully submitted. 


JoHN V. BUFFINGTON 


General Counsel, 
J. B. TRULY 


Assistant General Counsel, 
ALVIN L, BERMAN 


Attorney, 
Attorneys for the Federal Trade Commission 


Washington, D.C. 20580 


September 1969 


9 “To the extent that the order of the Commission is affirmed, the 


court shall thereupon issue jts own order commanding obedience 
to the terms of such order of the Commission.” Federal Trade 
Commission Act, Sec. 5(c), 52 Stat. 113, 15 U.S.C. 45(c). 
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APPENDIX 


HEARINGS BEFORE A SUBCOMMITTEE OF THE 
COMMITTEE ON BANKING AND CURRENCY 
UNITED STATES SENATE 
EIGHTY-SEVENTH CONGRESS 
SECOND SESSION ON S. 1740 


Pp. 154 


Mr. DIXON. We have responsibility here now, sir, 
under false and misleading advertising or deception in 
advertising. I cited the General Motors and the Ford 
eases. Here was advertising that moved in commerce. 
There was no doubt about it moving in commerce. 

Senator BENNETT. That is right. 

Mr. DIXON. We had responsibility there. We have 
responsibility in commerce still, sir. 

What this law would do would be under the money 
clause to extend that right on down to the ultimate con- 


sumer in commerce, in interstate commerce, and in intra- 
state commerce. 


* * * * 


P. 158 


Senator DOUGLAS. Did the General Motors Co. or 
the Ford Co. appeal these decisions from the circuit 
court? 

Mr. DIXON. The certiorari was denied in the Ford 
Motor Co. case, or in both of them. They petitioned for 
review in the appellate court and they asked for certio- 
rari in the Supreme Court, and it was denied in both 
instances by the Supreme Court. 

So the cease and desist order of the Commission was 
affirmed by the circuit court, the court of appeals. 


* * * * 


Senator DOUGLAS. So that this is now the law of 
the land? 
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Mr. DIXON. That is correct, sir. 

Senator DOUGLAS. What this bill proposes to do is 
to set up an administrative process under which this 
principle is to become effective so that it does not have 
to be asserted by prosecutions by the Government. 

Mr. DIXON. That is correct, sir. If someone who 
was clearly in interstate commerce today would advertise 
in commerce and it was clear it was in commerce, we 
would have an obligation to proceed if it was deceptive. 


* * * * 
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HEARINGS 
BEFORE THE SUBCOMMITTEE ON CONSUMER 
AFFAIRS OF THE COMMITTEE ON 
BANKING AND CURRENCY 
HOUSE OF REPRESENTATIVES 
NINETIETH CONGRESS 
FIRST SESSION ON E.R. 11601 


* * * * 


P. 273-74 


Mr. DIXON. I am sure you are aware there is quite 
a bit of difference of a jurisdictional track. One comes 
out of Commerce—section 5 of the Federal Trade Com- 
mission Act—‘“Unfair Methods of Competition in Com- 
merce’—“An unfair or deceptive act or practice in com- 
merce is hereby declared unlawful”—something to that 
effect. Now, this means in commerce. So we could only 
act, strictly speaking, within the domain of “in com- 
merce” clause here. 

Mrs. SULLIVAN. You do say in your statement en- 
actment of legislation is necessary in order to carry 
this out? 

Mr. DIXON. This is quite right. One thing about 
this bill, you are riding the monetary clause and the 
monetary clause is much broader than the interstate com- 
merce clause. I would say if it is the desire of this com- 
mittee and the Congress to include this in the bill and 
leave it in the bill I think it is well that it is left in the 
pill, and if you assign it to the Commission it will clarify 
and strengthen our hand of jurisdiction. 1 think this 
would be a proper way to approach it, because were it 
not in the bill, we still are charged with moving against 
deceptive practices and the failure to put something in 
advertising has been established as a deceptive practice, 
but the failure—our problem comes somewhat as to 
whether or not it is in commerce. Now, clearly, here 
within the District of Columbia where we have complete 
responsibility, there is no problem, but as to whether 2 
small vendor in Indianapolis, Ind., sitting in the center 
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of a State, not in interstate commerce, fails to advertise 
and disclose everything that he should as to whether or 
not we have the proper tool now to move down and pro- 
ceed against him is quite questionable, although I believe 
we do have the jurisdiction if it should be placed in a 
newspaper that by happenstance would go across the line, 
but this opens up a completely new vista for the Federal 
Trade Commission in responsibility, and I think it would 
be desirable as you have encompassed it in this bill—if 
you are going to go in this direction, and I have read 
Governor Robertson’s presentation to the committee, I 
think he mentioned that he felt the Federal Trade Com- 
mission had more expertise and you ought to reconsider 
if it is going to be done perhaps assigning it there. I 
think that is true. I think very definitely the Federal 
Trade Commission has the expertise in the Government 
establishment in this area. 


* * 


P. 277 


* * * Under our basic law if we say it is deceptive 
we must prove deception. You draw this statute and 
you say it shall be. You see, if it does do that, that is 
deception under this bill. 


* * * * 


P. 298 


Mr. HALPERN. * * * 

Mr. Dixon, you mentioned that certain of the adver- 
tising provisions in H.R. 11601 might duplicate regula- 
tions already in existence under the Federal Trade Com- 
mission statute. 

I wonder what the nature of the protection is that con- 
sumers currently received in view of the many advertise- 
ments of credit arrangements that have been cited which 
may not be false but which, in their choice of items dis- 
closed, are certainly highly misleading? 

Mr. DIXON. I wouldn’t want to try to make out a 
case that we have done any great job in this field. I 
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cited two types of cases that we proceeded against —Gen- 
eral Motors and Ford Motor Co. Certainly where we 
found such transactions taking place in commerce, and 
we had reason to believe there was deception or some- 
thing unfair with it, we have 2 statute that is broad 
enough to enable us to proceed against such practices. 
But the problem that this bill is addressed to is far 
greater than this—it is failure to do certain things. 

It is failure to make clear for one reason or another 
what this bill is addressed to. We had in the General 
Motors case, for instance, what we considered an afhrma- 
tive misrepresentation, that is, citing 6 percent when it 
was more than that. If someone just failed to disclose 
what credit terms were, just didn’t recite anything, just 
said the total price for instance was $400, then you get 
into the fring society where people don’t 
have good cre’ get credit ratings, 
maybe for good reasons Or sometimes Wwe 
found that there is no credit terms mentioned, just said 
you want this television or this radio, it will be $400 to 


you. 

Now, that is the total cost. What is the price? It 
might be advertised for, say $2.50 per week. They do 
not tell you what the price js or how many weeks or 
anything. 

Now, should they be told? 

Certainly, $2.25 a week is truthful. It is not mis- 
representing. The failure there, jf there is any decep- 
tion, is the failure to give enough information. 

Now, here in the District of Columbia we have enough 
jurisdiction I think to do something about some of these 
types of problems. But when you get across the broad 
scope of ‘America I think that our problems are @ little 
more difficult. 


* * 2 
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PETITIONER'S REPLY TO BRIEF 1S eee 


ETITIONER'S REPLY TO BRIEF FOR RESPONDENT 


Petitioner wishes to point out certain inaccuracies and misstatements 
contained in the Brief for Respondent. The Commission's Brief contains 
many more such inaccuracies, but petitioner is making, herein, no attempt 
to point out all of them. Suffice it to say that the contents of this Sooty, are 
‘meant to be illustrative of the errors in the Commission's Brief, and not 
an exhaustive listing of them. | 


THE THREE INVOICES AND MR. EPSTEIN'S 
TIMONY CONCERNING THEM 


TES 


In its Brief, the Commission persists in continuing its reliance upon 
one of the most flagrantly unfair aspects of this proceeding, the use of the 
prosecutor's testimony as to the truth of the most significant allegations 
he was attempting to prove. The Commission, inits Brief states that: 


"Further, Mr. Howard Epstein, one of the Commission's 
Complaint Counsel, testified..-Mr. Ullman told him that the 


handwritten notations on those Exhibits were the retail prices 
at which NYJC sold the merchandise." (Brief for Respondent, 


p. 47) 


We specifically refer the Court to pages 56 through 60 of petitioner's Brief 


for fuller discussion of our position in connection with this point. However, 
it should be abundantly plain, that when Mr. Epstein, who was prosecuting 
the case for the Commission, was unable to prove his contention in any 
fashion, he simply took the stand and testified that it was 50. 

Such a course of proceeding puts petitioner in the unenviable position 
of watching Complaint Counsel frame the allegations, and when all else fails, 
testify themselves as to their truth. : 

Petitioner objected strongly, and continues to object, to a supposed 


procedure wherein a prosecutor is allowed to take the stand to testify regard- 


Fam 


ing the truth of the charges he is prosecuting. Any reliance on such "evidence", 
or even the attempt to rely on such evidence, is outrageously unfair and con- 
stitutes a blatant disregard for any accepted standard of fairness. The Com- 
mission's procedure in having Mr. Epstein testify in support of the allega- 
tions of the complaint is simply improper. And nothing that can be said by the 
Commission can make it proper. The reliance by the Commission upon Mr. 
Epstein's testimony was unfair and prejudicial, and denied petitioner the 
benefit of a fair hearing and due process. 

Petitioner further points out that Commission orders must be based on 
reliable, substantial and probative evidence. It is highly unusual that the 
Commission relied, and continues to rely, upon the penned notations on these 
three invoices to provide evidence of the prices at which petitioner sold his 
merchandise, particularly watches. It would have been extremely easy for 
Complaint Counsel, or for the Commission, to obtain reliable, substantial 
evidence of the prices at which petitioner sold such watches, OT the prices 
at which petitioner sold any other item of merchandise in his store. The 
Commission Counsel who inve stigated the case were in petitioner's store 
twice. On both occasions they were confronted with a store full of mer- 
chandise. All they had need to do, was to physically examine the articles 
displayed and to note their prices and price tags, OT to take photographs, if 
they desired them for evidence, or to make purchases of the articles, as 
has been done by the Commission staff routinely in countless previous cases. 
This was not done, and the Commission has chosen to rely instead on 


ttevidence" that is incompetent in the extreme. 


And let petitioner also note that these three invoices were the only 


three pieces of paper in his files that had any such markings upon them. 


Complaint Counsel had, and exercised, the opportunity to look at all of re- 
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spondent's invoices. Complaint Counsel asked for and received copies of 


hundreds of them (Tr. 395-397), and even Complaint Counsel admitted 


that these three were the only ones with such markings. 
ROLAND TAYLOR'S WATCH 


Petitioner turns now to another unusual aspect of this proceeding - 
the watch belonging to Roland Taylor. This watch and the circumstances 
surrounding it are fully discussed in petitioner's brief at pages 60 through 
68. Complaint Counsel brought to the hearing, and presented into evidence, 
an old, worn out piece of near junk, and attempted to prove that it had been 
purchased new from New York Jewelry Company at Christmas time slightly 
over a year earlier. The fact of the matter, as is fully explained in peti- 
tioner's brief, is that the watch which was presented in evidence had never 
been New York Jewelry's and that Mr. Taylor had obtained st from a pawn- 
broker. The evidence on the point was, and is, conclusive. 

The Commission now takes the position that its mere ney prejudicial 
mistake in this connection was of small importance; the Commission, in a 
still mistaken attempt to rehabilitate this supposed Nevidence", now tells us 
that "still additional evidence that NYJC sold Bulova watches for about seven 
times cost is the sale of a Bulova watch to one, Roland Taylor for $295.00." 
(Brief for Respondent, p. 49) Reference is then made by the Commission to 
"invoices representing NYJC's receipt of watches from November 1965 to 
April 1966 show that the most NYJC paid for any Bulova watch during that 
period was $39.95". In Footnote 70 on that same page of Respondent's Brief, 
the Commission assumes that "the invoices, however, do reflect the cost to 
NYJC of Bulova watches over a representative six month period. ..'' There is 


no evidence in the record that the period was a representative period. There 
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is no evidence that the invoices are ré rescntative invoices. There is no 
evidence in the record that these were all of the invoices received from Bulova 
during that time period. There is no evidence in the record that the watch sold 
to Roland Taylor was obtained by New York Jewelry from Bulova Watch Com- 
pany, and there is no evidence that the watch was obtained during the time 
period covered by the invoices. All of these facts would have to be assumed, 
before this new argument of the Commission would have any validity. Arguing 
from such unsupported assumptions certainly does not constitute "yeliable, 
probative and substantial evidence", as is required by Section 7(c) of the 
Administrative Procedure Act. And no amount of administrative expertise" 
on the part of the Commission can remedy the deficiencies. 

Nor is the Commission content to let it rest at that. In its Brief, the 
Commission states further, in Footnote 70 on page 49; that: 

wWhile Mr. Ullman testified that NY JC occasionally re- 

tailed Bulova watches that wholesale at $125.00 to $150.00, 

he stated that they ordinarily do not stock such a watch and 

would probably secure jt from another jeweler (Tr- 382). The 

watch sold to Mr- Taylor for $295.00 was one NYJC already had 

jn stock (Tr. 582-83; CX 9)-" 
There is no evidence in the record to show the source from which New York 
Jewelry obtained the watch sold to Roland Taylor, whether from Bulova 
Watch Company, oT from some other jeweler or middleman. The fact that 


the watch was in New York Jewelry's store prior to Christmas of 1965, at 


the time that Mr. Taylor walked in, is certainly not evidence that the watch 


was bought from Bulova; or that the watch was not bought from Bulova. Con- 
1/ 


jecture cannot be allowed to take the place of evidence. 


a 


i/ We find the same willingness to leap to conclusions in the statement: 


"The 'Lord Tash' watch sold for $89.95 (CX 4, 19). The 
record includes jnvoices covering NYIC's purchase of some 160 
non- Bulova watches over 2 representative nine-month period 
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Petitioner thinks that the most significant thing about this watch is the 
light which it sheds upon the proceedings employed by the Commission in 


this case. The watch was obviously, and on its face, nota $295. 00 watch. 


(See CX 26-A, 26-B, 26-C for large scale photographs of this watch which 


was actually produced and introduced into evidence.) The Commission's 
attorneys should have been placed upon their guard by this fact alone. 
Furthermore, prior to the hearing, petitioner specifically refused to admit 
the authenticity of this watch, and specifically refused to admit that it‘had 
been purchased at New York Jewelry Company. (In contrast, petitioner had 
willingly admitted, prior to the trial, that the other articles which were to 
be offered in evidence had been purchased at New York Jewelry Company. ) 
Despite these warning signals that there was something seriously wrong with 
this supposed "evidence", the Commission chose to proceed and offer the 
watch in evidence; and the Commission in the decision which is being appealed 
from herein, chose to rely on this "evidence". (Commission's Opinion, Pp- 


36, Fn. 1.) And once again, in its brief to this Court, the Commission places 
i/ (con't. ) 


(CX 60; RX 12, 13, 16, 17, 18, 19, 20). NYJC paid under $13 for all 
but ll of these watches and the most it paid was $17.95. It may 
reasonably be assumed that NYJC's 'Lord Tash! housebrand is re- 
flected by one of these non- Bulova watches. (Emphasis added) 


There is no proof that the invoices represent the purchase of a "Lord 
Tash'' watch - only guesswork. There is no evidence that the invoices 
referred to (CX 60, RX 12, 13, 16, 17, 18, 19, 20) represent all of the non- 
Bulova watches bought during the period in question; there is no evidence 
that the invoices or time period were representative. In fact, there is no 
evidence at all - only speculation, and such speculation does not meet the 


statutory standing for substantial evidence. 


a (su 


reliance upon the supposed “Nevidence" supplied by this watch. From start 


to finish, this proceeding has been conducted in a careless and prejudicial 


manner. The canons of elementary fairness have been disregarded entirely 
by the Commission; and assumptions, conjecture and politically expedient 
socio-economic theories have been allowed to supply the lack of evidence. 
Petitioner, despite his innocence of the charges prought in the complaint, 
was judged guilty by the Commission and its staff from the moment when 
its investigators walked into his place of business. 


SOME NOTES ON THE TESTIMONY 
EYEGLASSES 


ABOUT 


We find, in the Commission's Brief, a reiteration of Dr. Ephraim's 
estimate that there were 150 sources for eyeglasses in the City of Washington 
(Brief for Respondent, P- 24, Fn. 30). The Commission's Brief goes on to 
reason that there were 85 optometrists, and approximately 65 opticians. The 
most recent edition of the Metropolitan Washington Classified Telephone 
Directory shows approximately 145 separate listings under "Opticians" (at 
pp. 881 through 886 of the Directory). This estimate of the number of list- 
ings counts multiple outlet opticians only once, and counts each entity with 
multiple listings only once. The same issue of the Washington Classified 
Telephone Directory lists, on pages 886 through 889, approximately 143 
listings for individual optometrists. This estimate does not include corporate 
entries under the uQptometrists" listing, such as Sears Roebuck, Kay 
Jewelers, The Hecht Company, etc., all of which have optometry depart- 
ments, presumably with a salaried optometrist in charge. Instead, this 
estimate includes ety individual optometrists listed under their own names 


as Doctors of Optometry. Petitioner submits that the Classified Directory 


== 


for the years 1966 or 1967 would reveal substantially the same state of facts. 
Dr. Ephraim's estimate is wrong. Presumably as wrong 7s nie testimony 
about prices. The point is, that in view of the number and aiversity of sources 
for eyeglasses in the City of Washington, Dr. Ephrzeim's te stimony about pre- 
vailing prices cannot be credited as substantial evidence thereof. 

Another point, alluded to on page 27 of Respondent's Brief, is that 
UNYJC's gross profit margin on eyeglasses further demonstrates that its 
prices are not low, discount or economy." There follows a comparison be- 
tween New York Jewelry's wholesale cost for the components of certain eye- 
glasses sold by it, and the retail prices for these glasses. The Court cannot 
be allowed to think that this range of differences is unusual, or that it marks 
New York Jewelry as being in any way different from other purveyors of 
eyeglasses in Washington. 

There is a paucity of evidence in the record on this point, but what 
there is points unmistakably to the conclusion that there aoenneily exists an 
extremely large spread between the wholesale cost of the lenses and frames, 
and the total price charged to the patient for the finished article. This other 
evidence comes from Dr. Ephraim. He stated that a frame which had a 
wholesale cost of $2.00 would be retailed by him for $10.00 (Tr. 280). He 


stated further that a frame that cost $1.40 would not retail for over $10. 00 


(but, presumably, would retail for a price near that) (Tr. 281). He further 


stated that Roland Taylor's eyeglasses (CX 29) would have a wholesale cost 
to him of about $4.00 for the lenses (Tr. 276). He testified that he would 
make a charge for this pair of glasses (which had 2 wholesale cost to him of 
between $5.75 and $6.50) of approximately $32.00, including his examina- 
tion fee. (See Table 3 to Petitioner's Brief). Se ebiy Dre Wendell 


Whitten, who charged a $15.00 examination fee, would have charged $37.00 
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for the same pair of glasses. (See Table 3) 

The important consideration is that a large disparity usually exists 
between the wholesale cost of the components and the total price of the 
finished eyeglasses 2s distributed at retail. This is the pattern in the busi- 
ness, and New York Jewelry's actions in this regard are no different from 
other sellers of cyeglasses; nor can any significance be attached to this 
fact in connection with the charges alleged in this complaint. 
PETITIONER'S CREDIT 
DISCLOSURE POLICIES 

An example of deliberate attempt at confusion by the Commission in 
discussing New York Jewelry's credit disclosure practices, can be found in 
the statements on page 33 of the Brief for Respondent. Let us point out 
that the Commission's Brief attempts to create the impression that the 
credit disclosure policies of New York Jewelry prior to the passage of the 
Truth-in-Lending Act, were hopelessly confusing, and hence deceptive to 
its customers. 

Respondent's Brief, on page 33 thereof, states that: 

NYJC maintains a ledger card (as exemplified by CX 70) 
for each account on which payment notations are made (Tr. 81-82). 


Stamped on the card is the statement, ‘purchase is subject to a 
carrying charge of 1-1/2% per month on the unpaid balance". This 


statement is inconsistent with the provisions of contract forms 
ta’ and 'B' (sec supra 28-30)."' 


The comment is truc. This stamped statement is inconsistent with 


the provisions of contract forms A and B. The stamped statement was 
intended to be inconsistent with contract forms A and B, the previously 
used forms. The ledger card, carrying the stamped statement, was ob- 
viously used with, and only with, contract form C. An examination of 


the ledger card in question (CX 70) will show that the statement has been 
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rubber stamped in red ink on the ledger card. A brief look at the contracts 
designated as form "C! will show that they also bear the same rubber 
stamped statement. A closer examination will reveal that the sane rubber 
stamp was obviously used on both ledger card and the four coniracts (CX 47, 
48, 60 and 69). 

The confusion surrounding this apparent inconsistency; like so much 
of the confusion on this subject found in the Commission's Brief, resolves 
itself quite simply, if it is kept in mind that the differing contracts and forms, 
etc., were used during different time periods. (See pP- 18-24 of petitioner's 
brief. ) 

We must also point out that the confusion and disparity regarding the 
rates of interest charged by respondent, discussed at pages 18 through 23, and 
in Table B of the Commission's opinion, appears only when the time period 
during which the balance is outstanding is included in the computation. 
Obviously, the term of all credit arrangements will not be the same — 
different purchasers may wish to repay more or less swiftly, and the amounts 
to be repaid vary from small to large. The interest rate computed according 
to the formula used in the Commission's opinion (Footnote l, Pp. 22, Opinion 
of the Commission), will vary according to the time of repayment, because 
the '2M/(N-1)'' term of the equation which the Cniesion uses is a function 
of the time of repayment. Since this does vary from customer to customer, 
the annual interest "rate" will also vary, although the intere st rate charged 
by petitioner was constant. 


If the differences occasioned by this time function are disregarded, 


then the credit policies of New York Jewelry Company will be seen to have 


been consistent, except for the fact that, as noted above, petitioner changed 


his methods several times in the course of secking for the best and fairest 
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way of assessing and disclosing the credit charge. 

Further, Table B in the Commission's opinion, states the situation 
with regard to the disclosure of the interest rates. The Table makes it 
appear that the annual percentage rate for the contracts on form Cc (CX 69, 


CX 47, CX 48, and CX 66) could not be calculated. This is not the case. 


The credit terms on these contracts are reflected as being 1-1/2% monthly 


on the unpaid balance of the loan, and one of the authorities cited by the 
Commission has the following to say about such credit arrangements: 


“For personal installment loans with interest calculated 
monthly on the unpaid balance, the 'true' annual rate of interest 
is generally regarded as twelve times the monthly rate." (See 
Board of Governors of the Federal Reserve System, Consumer 
Installment Credit, Part 1, Vol. 1 (1957), P- 51.) 


THEORY INSTEAD OF EVIDENCE 


As an example of the substitution, by the Commission, of socio- 
economic theory for evidence in the conduct of this case, petitioner points 
to the following contained on page 42 of the Commission's Brief: 


"NNYJIC is located in a low income market area where the 
system of merchandising is designed to appeal to low income 
consumers, i.e. those whose incomes are barely sufficient to 
fulfill their minimal needs. The customers normally do not 
qualify for credit in other than this type store; they have often 
recently emigrated from the South or from rural areas. They 
suffer a low status of life; are usually immobile economically, 
educationally, and socially; and normally require personalized 
service or treatment from the merchants with whom they deal." 
(Tr. 425, 430, 432-3, 439-40) 


The record references are to the testimony of Mr. Joseph Bellenghi. The 
witness was totally unknowledgeable about petitioner's business. He had 
never been in petitioner's store, never talked to petitioner's customers, 
never purchased anything from petitioner and had absolutely no direct 


firsthand knowledge of petitioner or his activites. Mr. Bellenghi's testimony 


=< 


is theoretical in its entirety, and has no relationship to tn= acts or practices 
alleged to have been committed by New York Jewelry. | 

Court to a reading of Mr. Bellenghi's entire testimony (Tz: 423 to 443) in 
order to appreciate its utter lack of competence in conne<s::on with New York 
Jewelry Company and the acts of which New York Jewelzy Company is 
alleged to be guilty. 

THE COMPLAINT CHARGED 

PETITIONER WITH SELLING 


AT UNCONSCIONABLY HIGH 
PRICES 


Page 55 of the Commission's Brief states that ''the = saan reasonably 
placed petitioner on notice that his representations as to oy credit’ were 
alleged to be false, misleading, deceptive and unfair in t= respects ultimately 
found by the Commission." 

This point is discussed at pages 29-33 of Petitione> ief. Petitioner 


claims that the complaint charged that New York Jewelry Company's prices 


were unconscionably high, in that they greatly exceedec the prices charged by 


others. The Commission was totally unable to support this allegation. And 


because of that inability to prove that petitioner charged znconscionably 
high prices, the Commission's decision altered its empxzéis, to decide an 
allegation that respondent's credit was not "easy". 


The paramount issue in this part of the case was wrether or not New 


York Jewelry's prices were tunconscionably high’. The: petitioner's prices 


were unconscionably high is, in essence, the charge mac= in Paragraphs 
Seven and Eight of the complaint. Petitioner was led to t¢lieve so. If the 


key charge was other than that, then petitioner was misized and deceived 


by the cloudy language of the complaint. And since the Commission, in its 
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opinion, was forced to disagree with its Hearing Examiner on this point, then 
it would appear that he was mislead and deceived also. (See page 30 of 
Petitioner's Brief.) 

Petitioner feels that the Court may be interested to learn that Com- 
plaint Counsel, who tried this case for the Commission, were also mislead 
for they stated that the charge against respondent was the selling of mer- 
chandise at unconscionably high prices. We refer the Court to pages 430-431 
of the Transcript where the following colloquy occurred: 

“Mr. Gross (one of the Counsel supporting the complaint): 

Yes, Your Honor, lam trying to qualify this witness 

as an expert on the low income marketplace in Washing- 
ton, D. C. and on the problems of low income consumers 
in Washing.on, D. C. We have charged in Paragraph 2 
that New York Jewelry Company does business with low 
income consumers. 

"Hearing Examiner Lynch: Is that illegal? 

"Mr. Gross: I beg your pardon? 

“Hearing Examiner Lynch: Is that illegal? 

"Mr. Gross: That in and of itself is not illegal. We have also 

charged that the prices charged by the New York Jewelry 
Company are unconscionable. 
Iam attempting to show why the prices are unconscionable, 


and one of the reasons they are unconscionable is because 


of the class of the people that New York Jewelry does 


business with." 


CONCLUSION 


Se= 


In conclusion, petitioner affirms its claim to the Court that the Com- 
mission's Decision and Opinion in this matter have not been based upon 
substantial evidence, but are based, instead, upon speculation and guesswork, 
impelled and motivated by the political climate of the times, and that re- 
spondent is guilty of no violation of Section 5 of the Federal Trade Commission 
Act. Petitioner therefore respectfully requests that the Commission's order 


be set aside. 


Respectfully submitted, 
4 
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